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SUMMARY OF ARGUMENTS

I. THE ILLINOIS ENVIRONMENTAL PROTECTION AGENCY'S RULE
GOVERNING THE ADDITION OF SITES TO THE STATE REMEDIAL
ACTION PRIORITIES LIST IS INCONSISTENT WITH THE ILLINOIS
ENVIRONMENTAL PROTECTION ACT AND VIOLATES THE ILLINOIS
ADMINISTRATIVE PROCEDURE ACT. '

'i‘he Agency's rule is not "identical in substance" to the
federal regulations governing the listing of sites on the National.
.Priorities List, as authority pursuant to which the rule is
.promulgated requires. The Pollution Control Board cannot escape
the Envifonmental Protection Act's mandate that the Board's
-regulations be ideﬁticai to the corresponding federal regul.ations
by delegating. the responsibility for promulgation of some of thouse
regulations to the IEPA, and then per_mitting"the Agency to adopt

regulations that are not identical in substance.

II. THE PROCESS BY WHICH SITES ARE ADDED TO THE SRAPL
CONSTITUTES AN UNCONTROLLED EXERCISE OF AGENCY DISCRE-
TION AND ‘IS ARBITRARY AND CAPRICIOUS.

Because the Agency offers no guidance as to how the factors
it considers ar.e to be weighted, and previde_s no measurable or
definitive standard for when a site ivi_.ll be listed, the decision
to 1list is entirely within the uncontrolled discretion of the
Agency and is not subject to meaningful review. The lack of
standards and guidance renders the Agency's listing decisions
arbitrary end capricious. Further, because the proposed listing

is unaccompanied by any explanation of its basis, owners and



operators are deprived of certain constitutional rights without

due process of law.

II1I. EVEN IF THE FACTORS LISTED IN THE AGENCY'S RULE DO
PROVIDE A RATIONAL BASIS FOR DETERMINING WHICH NEW SITES
TO LIST ON THE SRAPL, APPLICATION OF THESE FACTORS TO
THE 31ST STREET LANDFILL INDICATES THAT IT SHOULD NOT BE
LISTED. '

The HRS séore assignéd to the site is based on an errbheoﬁs
assﬁmption that hazardous substances were present in an load of
méteriai deposited at the site. 1In addition; the scorer.failed to
_identify the correct aquifer of concern and target population, and
failed to Eonsider site characteristics which minimize or prevent
a contaminant from leaching. The HRS score should be recalculated
to correct these mistakes and to takg into account new data
concerning the direction of groundwater flow beneath this site.
This data indiéates that only.a very small population could be
considered to be at risk.

Further, consideration of other factors, such as Sexton's
willingness to provide alternate sources of drinking water, and
the fact that any'problems at'thisllandfill'cén_be addressed under
the Pollution Control Board's solid waste regulations, indicates

that this .site should not be listed.



Iv. ADDITION OF THE 31ST STREET LANDFILL TO THE SRAPL IS
PRECLUDED BY THE RULE THAT THE AGENCY SHALL NOT. LIST A
SITE ON THE SRAPL IF THE SITE SCORES LESS THAN 10 USING
THE FEDERAL HRS, OR IF THE AGENCY FINDS THAT THERE IS NO

. RELEASE OR SUBSTANTIAL THREAT OF A RELEASE OF A HAZARD-
OUS SUBSTANCE.

The 31st Street Landfill was incorrectly SCored under the .
HRS. Propef scoring yields HRS scores beiow 10. Further, there

is no evidence that there exists a release or substantial threat

~ of a release of a hazardous substance at the landfill. Therefore,

the site may not be listed on the SRAPL.

V. THE 31ST STREET LANDFILL SHOULD NOT BE LISTED BECAUSE
POST-CLOSURE CARE AND PERMIT REQUIREMENTS IMPOSE THE
SAME TYPES OF REQUIREMENTS AS REGULATIONS UNDER RCRA AND

IT IS USEPA'S POLICY NOT TO LIST SITES ON THE NPL THAT
ARE REGULATED UNDER' RCRA. '



COMMENTS OF JOHN SEXTON SAND AND GRAVEL CORPORATION
IN OPPOSITION TO PROPOSED ADDITION OF SEXTON/31$T STREET
LANDFILL TO ILLINOIS SRAPL

INTRODUCTION

John Sexton Sand and Gravel Corporation ("Sexton") operates a
sanitary landfill at 31st Street and the Toilway at Westchester in
unincorporated Cook County; The.landfill has béen properly closed
and_covéred. No release.of hazardous substahces has been reported

or observed af this séhitary landfill.

On January 4, 1988, the Illinois Environmental Protection
agency ("IEPA" or "the Agency") published in thé Illinois Register
aLproposed amendment to 35 Ill. Adm. Code § 860.that would édd fhe
31st Street sanitary landfili to-thé State Remedial.Action_Priofi4
ties List ("SRAPL"). This site should not be.added to the SRAPL,
based on a _coﬁsideration of the factors set forth at
§ 860.220(b)(1) through (b)(5). Furthermore, according to the
Agency's owﬁ rule set forth at § 860.200(b), the Agency may not
add this site to the list.

BACKGRQUND

The 3lst Street Léndfill occﬁpies an area of approximately
275 acres and ié located at 31st Street and the tollway 'af
Westchester in unincorporated Cook County. The site began operé-
tion in October of 1958, as permitted by the Illinois Department
of PuLlic Health, and sfopped accepting waste in 1986.

Throughout the years that the landfiil was in serVice, the

site accepted general municipal waste and non-hazardous industrial



refuse, There is no docUmented receipt of hazardous waste at this
site. |

Thé site was cloéed to municipai_waste in 1982, and closed to
all waste in 1986. At ‘that time, final COver_WAS applied in a
manner to.ensure-compliance-with the terms of a 1969 Court Decree
(see Exhibit 1), with the reqﬁirements of 35 Ill. Adm. Code
§ 807.305(c), and with the terms of a written agreement between
Sexton and thg sitefs owner. The Court Decree requirea that not
less than five feef of clean earth be applied as final cover; rule
807.305(¢c) requires two feet of final cover. Sexton éppliéd eight
feet of fiﬁal cbver to the site, in accordance with the terms of
its agreement with the site's owner. The depth of the final cover
ensures that no waste will be exposed through erosion and greatly
reduces the infiltration of precipitation into the landfill.

Currently, the site is subject to the post-closure require-
ménts of the Illinois Pollution Control Board's solid waste

regﬁlations. On March 1, 1988, Sexton submitted an amended

post-closure 'plan for this site as required under those

regulations. . .

Sexton is aware of the importance of the SRAPL to the Illi-
nois.Hazafdous'Substances Pollution Contingency Plan and recogniz-
es 'thaf the Agency- must have some system or process for
identifying and prioritizing those sites which are proper candi-
détes for response or-remedial action under thaf ?lan. Sexton
also recognizes that it is difficult to deéign a system that
accurately assesses conditions at a site and that even the best

system can be subverted when technical mistakes are made in its
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~application. In fact, the méjority of Sexton's comments are
éddressed to this tYpe of technical error in the application of
the federal Hazard Rénking System to this site.

However, the problems with thé pfocess by which sites-are
added to the.SRAPL go beyond the potential for technical miﬁtakes
in application of the Hazard Ranking System. Technical mistakes
ére easily corrected. .The mére serious problem with the process
is that it constitutes such én unfettered exercise of the Agency's
disérétion that it infringes wupon the constitutional rights of_
Illinois property owners. ‘Sexton has_no choice but to call these
problems to the_éttentién of the. Agency.

There are four primary reasons'why this site should not be
listed on the SRAPL:

1. The_Agency's rule for determining which sifes are to be

~added to #he SRAPL is inconsistent with the Illinois
Environmental Protection Act and violates the Illinois
Administrative Procedure Act;

2. The basis for listing §ites on the SRAPL is arbitrary
aﬁd' capricious- and violates Sexton's constitutional
right to due process of law;

3. Even if the factors listed at § 860.220(b)(1)--(b)(5)
did provide a rational basis for determining which sites
tb add to the SRAPL, application of those factors to
this site indicates-it shquld not be listed;

4. Section § 860.200(b) precludes the listing of this site

on the SRAPL.



Furthermore, the 31st Street Landfill should be regulated
through the post-closure requirements of the Pollution Control
Board's solid waste-regulations rather than by placement on the
srapL. _ _ : _ _

Each of these reasons is discussed in detail below. -

I. THE AGENCY'S RULE FOR DETERMINING WHICH SITES ARE TO BE
ADDED . TO THE SRAPL IS INCONSISTENT WITH THE ILLINOIS
ENVIRONMENTAL PROTECTION ACT AND VIOLATES THE ILLINOIS
ADMINISTRATIVE PROCEDURE ACT. '

Sites are added fq the SRAPL in_accordance with the provi-
sions of Part 860 of Title 35 of the Illinois Administrative Code.
The:rules which comprise Part 8§0 were promuigated by the Agency
ostensibly under fhe authority éf sections 4 and 22.2(d) of the
Illinois Environmental Protection Act ("the Act") and -at thé
direction of the Pollution Control Board ("Boafd"), pursuaﬂt to 35
I11. Adm. Code § 750.440(d) .

. 'Recently, the Agency émended Part 860 to change the rule that
sets forth the'basis'fér listing sites on the SRAPL. The amended
rule became éffective July 9, 1987. This new rule is inconsistent
with the mandate of the Board's rule as set forth ét § 750.440(d4).
Further,'the Agency's amended. rule is inconsistent with federal
regﬁlations promulgated to implement'§ 105 of.the Compfehensive
Environmehtal Respohse, Compensation and Liability Act (ﬁCERCLA")
(42 U.S.C. § 9601 et seqg.). As a fesult, the Board's rule
750.440(d) is inconsistent with s 22.7 of the Illinois Environmen-
tal Proteétion Act ("Environmental Protection Act"), bursuant to

which the Board's_ rule was promulgated. Finally, because the’
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_Agency‘s rule is different from federallregulations promulgated to
" implement § 105 of.CERCLA, the Agency's rule is inconsistent with
sections 22.7, 26 and 28 ef the Eﬂvironmental Protection Act, and
violatee the 1Illinois 'Administrative Procedure Act (Ill. Rev.
Stat. ch. 127, § 1001 et seq.).

In order to understand why the Agency}s rule is deficient, it
is necessary to review the Board rule pursuent to which the
Agency's rule was promulgated. Section 22.7 of the Environmental
Protection Act required the Beard toiadopt "regulations which are
identical in substance to federal regulations or amendments
thereto promulgeted by the . . . [USEPA] to implement § 105 of |
[CERCLA], as amended." Section 105 of CERCLA provides for the
establishment of a national haiardous sﬁbstance response .plan (the
National Contingency Plan, or "NCP") for responding to releases of
hazardous substances, criteria for determining prioritie_s among
releases or threatened releases for the purpose of taking'remediel
action, and a list (the Natienal Priorities List, or "NPL") of
nationai priorities among known releases or threatened feleases of.
‘hazardous substances.

Section 22.7(a) required the Board to promulgate regulations

identical in substance to the federal regulations which implement

§ 105 of CERCLA. Section 22.7(a) also provided.that procedurel
steps normally applicable to the Board's rulemaking would not
apply to regulations promulgated under § 22.7, presumably because
these regulations were to be identical in substance to the federal

regulations.



Section 22.7(b) allowed the Board to adopt regulations
relating to the state contingency plan which were not identical in
substance to the correeponding federal regulations, but provided
that.such regﬁlations'oould only be adopted in accordance with the
Board's normal rulemaking procedures,'found at §§ 26 and 28 of the
Environmental Protection Act, and eubject to the provisions of the
Illinois Administrative Procedure Act. The Board's normal
rulemaking procedures regquire that the public be given notice and
an opportunity to comment on proposed rules, and that the Board
make aVailabie the text of'the proposed rule, as welllas a summary
of the feasons supporting its adoption. Further, under  the
General Rulemaking provisions of the Administrative Procedure Act,
the Board must publish a series of notiCes_of the proposed rules
in respoﬁse'to commehte received concerning tﬁe pfoposals, and
hold a public hearing on the proposed rules if the Board deter-
mines that such a hearing would encourage._the submission of
additional comments, or if a hearing is requested by at least
twenty-fi?e interested oersons. (See 1Il1ll. Rev. Stat. ch _127
§ 1005.01).

In response to the mandate of § 22.7(a), the Board promul-
gated what is now 35 Ill. Adm. Code Part 750. Rule
750.440(d) -- "Methods for Establishing Priorities" - directs the

_ IEPA to establish a State Priorities List and provides ﬁhat
"Is]Juch list shall be compiled 'ueing' the Federal Hazard Waste
Ranking System (40 CFR 300, Appendix A, as amended)."

The Board clearly contemplatea that the State Priorities

List, consistent with federal regulations, would be used to rank




"releases." Section 750.440(d)(2) is titled "Ranking of Releas-
es," and-discusses “Risks Preéentaﬂ by Releases.”" In addition,
the rule instructing IEPA - to deVelqp a State'Priorities List is
foﬁnd at Phase IV of "Subpart D: Hazardous Substance Response,"
which phase is described as "Evaluation and Determination of
Appropriate kesponse," and whi.ch. is to ..be conducted "when the
preliminary assessment indicates that further response may be
necessaryf" (See § 750.440(a)). | _
The Agency promulgated § 860.200(a) in response to the
- Board's direction that it establish a State Priorities List. Thé
original rule 860.200(a); which proQided the basis for determiniﬁg'
which'sités will be added to the list, appearéd'to be consistent
with the.Board's'directive at rule 750.440(d) that the List "shall
be compiled using.the Federal [HRS]." Under the Agency's original
rule,_the Agency was required to list thoSe.sites that écored 10
or higher, but léss than 28.5, using the federal HRS.- Under the
old rule, then, there was no discretion concérning the listing of
sites scoring greatér than or equal to 10, but less than 28.5; the
listing of all such sites was mandatory. | |
The new rule is inconsistent wifh the Board's requirement

that the 1list be cohpiled using the federal HRS. The new rﬁle
provides in pertinent part as follows: _

Commencing on June 1? 1987, fhe Agenby shall

consider the factors set forth in Section

860.220(b) (1) through section 860.220(b)(5) in

determining which new sites to list on the

SRAPL.
The factors set forth in 860.220(b)(1)--(b)(5) are as follows:

1) The HRS scores and the information collected to develop
such scores;



2) Other studies and information relating to the sites,
including but not limited to field inspection reports,
‘monitoring data, permit application materials and
research reports;

3) The type of remedial action required and the availabili-
_ty of funds to undertake such remedial action;

4) The relative risks to public health, welfare or the
environment posed by the sites; or

5)' Other factors relating to the sites, including but'not
limited to whether responsible parties are willing to
voluntarily undertake remedial action, the availability
of State resources to manage remedial action, pending
enforcement actions, or the applicability of other
regulatory requirements to the site.

If the Board had wanted the Agency to consider these factors
in compiling the list,' the Board would have said so at rule
750.440(d). That fule proVides no such direction; and states only
that the list shall be compiled using the federal HRS. In fact, -
the Board could not have instructed the Agency to consider the
factdrs.listed above without violating the mandate of § 22.7(a) of
the Environmental Protection Act that the Board's regulations be _
~identical in substance to the corresponding federal regulations.
The federal regulations concérning-the listing of sites on

the NPL do not provide for a consideration of the typés of factors

listed above. Instead, the federal rules_éontain "three mecha-

nisms for placing sites on the NPL. The principal mechanism is

the application of the HRS . . . . Those sites that score 28.50

or greater on the HRS . . . are proposed for listing. In -addi-
: tion, States may designaté a single site as the State top priority
(emphasis added)." Finally, section 300.66(b)(4) of the Code of
Federal Regulations (Title 40) allows certain sites to be eligible

for the NPL if all of the following occur:
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1)  The Agency for Toxic Substances and Disease Registry of
the U.S. Department of Health and Human Services has
issued a health advisory which recommends dissociation
of individuals from the release.

2) EPA determines that the release poses a significant
.threat to public health.

3) EPA anticipates that iﬁ will be more éost-effectivé to
use its remedial authority than to use its removal
authority to respond to the release.

50 FR 37630-31 (1:985). | |
The Agency's rule concerning the additioh -ofl sites to the
SRAPL is clearly not "idehtical in substance" with the federal
regulations_governinq the listing of sites on the NPL. First,
althéugh the Agency's rule makés some use 6f the HRS scores, the
Agency's rule, unlike federal regulatiox;s,.specifie_s no _scor.e
which aufomatically requires_ listing on the SRAPL...Se.cond, the
Agency's rule contains no clear-cut sﬁahdards identical in sub-
stance to those set forth at 40 CEFR § 300.66(b)(4) for listing
sites posing an imminent and substantial threat to public health.
Rather, the Agency's rule simply 'provides for an unstructured,
unfettered consideration of a number of factors.
| Because the Agency's rule fo‘r determining whét sites will be
added to the SRAPL is nof identical in substance to the-federal
régulations governing the listing of sites on the NPL, both the
Agency's rule . and the Boafd'.s authorizing = rule (i.e;,
§ 750.440(d)) wviolate §22.7(a) of the Environmental Protection
Act. Sﬁrely the Board cannot escape that section's mandate that
the Board adopt regulations identical in substance tol fhe corre=
sponding fedéral regulations by delegating the respbnsibility for

promulgation of certain of ‘those fegulations to the Agency, and



then permitting the Agency to adopt 'regﬁlations. that afe- not
.identical in substance. . |

‘Nor can the Board avoid the procedural requirements of
'§ 22.7(b), governing _the adoption of rules not identical in
substance to the federal regulations, by simply delegaﬁinq respon-
sibility for promdlgation of those rules tb the Agency. |

The Agency's_rule thus violates the spirit of §§ 22.7(a) and
(b) of the Environmental frotectiqn Act, and the letter of § 5 of

the.Illihois Administrative Procedure Act.

II. THE PROCESS BY WHICH SITES 'ARE ADDED TO THE SRAPL
CONSTITUTES AN UNCONTROLLED EXERCISE OF AGENCY DISCRE-
TION AND IS ARBITRARY AND CAPRICIOUS.

The factors which the Agency must consider under the new rule
in determining whether to add a site to the 1list are the same
féctors which, according to rule 860.220(b), the . Agency must

consider in determining the order in which sites already on the

~list shall be the subject of State-financed remedial action. The
Agency ha§ simply taken the factors used'in making one type.of
decision and grafted .them onto. another decisionmaking process.
Because the typeg of decisions being made under these two rules
are different, use of the same factors in making both types of
decisions is inappropriate.

For example, éccording to the amended rule, in determining
whether to list a site on the SRAPL, the Agency must now consider
"the type of remedial. action required and the availability of

funds to. undertake such remedial action." In order to consider
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"the type of remedial action required,“ the Agency'would already
have to have determined that.sbme_remedial action is necessary and

what that remedial action will be. Yet, the very purpose1of "the

'initial identification of a site on the SRAPL is . . . to guide

the Agency in determining which sites warrant further investiga-
tions designed to assess . . . what T remedial.ection, if any, .
may be appropriate" (35 ill. Adm. Code § é60.100(b)). |

' Similarly, the Agency must now -considef; in detefmining

whether to list a site, "whether'responsible parties are willing

' to voluntarily undertake remedial action . . . ." It is difficult

to see how the Agency can evaluate the willingness of responsible
parties to voluntarily undertake_remedial action when it has not

yet been determined whether remedial action is necessary at all,

and responsible parties have not yet been identified.1 These

determinations assume the availability of eeftain.'information
which in all likelihood will not be available for most sites at
the time the site'is cdnsidered for listing on the SRAPL.

Although the rule setting forth the basis for determining
which sites to list on the.SRAPL dqes require consideration of

some factors for which information presumably is'available,2 the

1 The unsuitability of these factors to the determination of
whether to list a particular site is further evidenced by
reference throughout them to "sites." The use of the plural
indicates that the original (and more suitable) purpose of
these factors was to evaluate a group of sites =--'i.e., those
already listed =~ and prioritize them. '

2 This may not be true for many sites. The rule provides that
‘the Agency shall consider "the relative risks to public
health, welfare, or the environment posed by the sites." It
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rﬁle is deficient in _that it provides no guidance as to the
relative weight or impoftance to be assigned to each factor. The
rule provides that the Agency "shall consider“.the "HRS scores,
other studies, . . . the relative risks to public  health
[and] other factor_relatihé to the sites," but provides no
guidance as to how each'factor impacts tha decision whether to
list a site, whether information pértaining to each factor must be
available, and how listing decisions will be made if it is not.
Furthermore, unlike old rule 860.220(a), the new rule lacks
any clear-cut standard as to when a site shall be listed. Since
listing of sites scoring greater than or equal to 10 but less than
28.5 is no longer mandatory, owners and operators of such_sites
can no longer anticipate with any certainty when their sites_will
be listed. | |
Iﬁ addition, the Agency's rule is arbitrary._in that the
'Agency'has pfovided no explanation for that portion of the Agen-
cy's rule which provides that the Agency shall not list a sita'on
the SRAPL if the site scores less than 10.0_Qsihg the federal HRS.
(See. 35 Il1l. Adm. Code § 860.200(b)(1)). The Agancy has provided
no technical, factual or scientific basis for the use of an HRS
Score of 10 as a cut-off.
Finally, the Agency's rule appea:s to.prohibit the Agency
from incorporating into the decisioa-making brocess any amendments

to the federal HRS after June 1, 1987. If in fact the Agéncy is

is doubtful whether this type of information, other than that
used in calculating an HRS score would be avajilable for most
sites. : :
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_ prohibited from taking into eccount'any'such amendments, then the
rule itself becomes arbitrary because it pfevents the Agency from
taking advantage of USEPA's experienceiin'administering the Hazard
'Ranking System. The Agency would be prohibited, for enample; from .
incorporating those corrections to erroneous. methodologies or
improvements in the type, quelity or quantity of information which
the USEPA determines through experience should 5e a part of the
HRS. This refusal to consider subsequent amendments would also
violate the Board's rule 750.440(d) which_states that the SRAPL
shall be "compiled usino the Fedefél Hazard Waste Ranking System .

as amended." |

Without.guidence as to how the factors'listed at 860.220(b)
(1)--(b)(5) are to be weighted, and without '5' measurable or
definitive'standard, the decision whether to.list a site on the
SRAPL is entirely within the uncontrolled diScretion of the Agency
and is not -subject to meaningful review. The lack of standards
for determining whether to list a site renders the Agency's
listing decisions arbitrary and capricious. | |

In eddition, this lack of standards in the ruie which sets
forth the_basis for listing sites deprives site owners and_opera-
tors of certain rights protected by the United States and Illinois
Constitutions. | i |

Sexton's business consists exclusively of the ownership and
_operation of waste disposal fecilities throughout the United
States. Its ability to attract and retain customers depends
almost entirely on its reputation for compliance with envifonmen-

tal rules and regulations, and on the reputation of its disposal
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facilities as enviropmentally sound. Similarly, Sexton's ability
to obtain and renew the various permits and iiéenses requiréd to
conduct ité business'depends on the record of comﬁliance’of all of
Sexton's facilities. Its reputation for compiiance with environ-
mental laws therefore directly impacts  its ability to obtain
permits and attract customers. When its-ébility to do either of
these things is impaired, its ability to conduct its business is
severely jeopardized,

. Sexton's right to conduct its busiﬁess is analogous to an
individual's right-to pursue a liveliﬁood. That right is one: of
the freedomé_ protected under the 1Illinois and United States
Constitutions. Any damage to Sexton's reputation for environmen-
tal ébmpliance jeop#rdizes its ability to conduct business and
thﬁs constitutes an interference with this cantifutionally
protected interest.

| While the proposed listing of a site on the SRAPL may be of
little consequence to firms or individuals not'engaged-excluSively
in the QaSte disposal business, the proposed listing-of-a Sexton
site works an immediate injury upon Sexton'é ability to conduct
business. The considerable adverse publicity surrounding the
proposed listing places in jeopardy Sexton's reputation with its
customers. The propoéed listing also-jeopardizes Sexton's ability
to obtain operating permits for other sites. Further, harm to
Sexton's ability to attract and retain customefs_may be ifreparaf
ble, as it is unlikely that any'decision.by the Agency not té list
fhe proposed sites will receive nearly the same type and amount of

media coverage as did the proposed listing. The proposed'iisting
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of Sekton's sites thus deprives Sexton of it§ constitutionally
protected right to conduct its business. |

This deprivatidn of a constitutional right is effected
without due procéSS'of law where, as here, notice qf the proposed
~listing is unaccompanied by any explanation whatsoever of the
'bésis'for the-propoéed listing. Notice of proposéd addi£i§ns to
the SRAPL, unlike notice of proposed additions to the NPL, are.
unaccompaniéd by any statement.Of reasons outlining the basis for
the proposed listing of a particular site. Proposed additions to
the NPL typically indicate the site's HRS score,:which normally_is'
the sole basis for listing a site. Where other factors.-- such as
the owner's bankruptcy, for example -- formed a part of the
decision to list, those factors are included in the notice. In
addition, USEPA has published several detailed policy statements
concerning the way in which sites may be proposed for listing on
the NPL. (See, e.g., 51 FR 21054; 52 FR 27620).

In Illinois, the notice of a proposed addition to the SRAPL
simply announces the names and locations of sites the Agency is
proposing to list. The owner or 'opérator of a proposed site.
typically receives notice that one df its sites has been proposed
for addition to the SRAPL through a letter sent by the Agency and
through notice published. in the Illinois Register. Sexton re-
ceived éuch é letter from the Agency for its 31st Street Landfill.

A copy of that letter, together with a copy of the notice from the
Illinois Registér, are attaéhed to_theée comments as Exhibit 2.
Sexton cannot tell from these "notices" whether the basis for the

proposed listing of its 31st Street site is the site's HRS score,



if so, what _that scoré was,3 whéther the Agency considered the
remaining factors set forth at § 860.220(b)(1l) -- (b)(5) and, if
so, what information.was used for eaéh factor and what weight or
importance each factor was given. in the Agency's deéision to
prépose thé site for addition to the SRAPL. The process by which

‘sites are added to the SRAPL therefore lacks one of the most

important procedural = protections for a rulemakiné.
proceeding -- "the opportunity to know and to question the basis
of a proposed regulation."4 Although members of the public are

given notice and an opportunity to comment on proposed additions
to the SRAPL, they cannot comment meaningfully on a proposal when
they_are not apprised of the reasons for it.

The-reéuirements of due process of law and sound administra-
tive practice require that persons directly affécted by amendments
to rules be given an explanation of the reasons for the amendment.
More than one court has comménted that it "is not consonant.with
the purpose of a rule-making proceeding to_promulgate rules on the
basis.of inadequate data, or on data that . . . is known only to

the agency."5 Where, as here, an agency does not give sufficient

3 Sexton obtained a copy of the HRS -score and accompanying
materials only after requesting such materials from USEPA
under the Freedom of Information Act.

4 Cdrrie, Rulemaking Under Illinois Pollution Control Law, 12
U. Chi. L. Rev. 457 (1975).

5 Portland Cement Ass'n v. Ruckelshaus, 486 F.2d 375 (D.D.C.
1973); Kennecott Copper v. EPA, 462 F.2d 846 (D.D.C. 1972).
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indication of the bésis on which_theiagencf reached its decision,
there can be no meaningful revieﬁ'of the decision to determine
whether it embodies' an abuse of _discretion. This lack of a
meanihgful opportunity to éommeﬁt on proposed additions to the
SRAPL, together with the absence of"well-defined standards fdr
listing a site, denies owners and operatdrs of such sites the due
process of law to which fhey éré entitled under the illinois and

United States Constitutions.

I1I. EVEN IF THE FACTORS LISTED AT § 860.220(b)(1)--(b)(5) DO
PROVIDE A RATIONAL BASIS FOR DETERMINING WHICH NEW SITES
TO LIST ON THE SRAPL, APPLICATION OF THOSE FACTORS TO
THE 31ST STREET LANDFILL INDICATES THAT IT SHOULD NOT BE
LISTED. '

- Consideration of each of the factors set forth ét
§ 860.220(b)(1)-4(b)(5) indicates that this site should not be
added to the SRAPL. | |
A. HRS Score
The amended rule provides that the Agency shall consider "the
HRS scores and the information collected to deveiop such scores"
in determining whether a site shoﬁld be listed on the SRAPL. In
.éontrast to the old rule, fhe new rule provides no base score

which triggers mandatory listing.6 Insteéd, the new rule provides

6 The old rule provided that the agency "shall-list on the
SRAPL those sites which . .. . score greater than or equal to
10.0, but less than 28.5, using the Federal . . . HRS."
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by impliéation that the-Agency may iist those sites which score

7 but less than 28.5.

greater than or equal to 10,
| The HRS score for the 31st Street Landfill was calculated in
1985 by reprééentatiVes of Ecology & Environment[ Inc. who had
been retained by USEPA; .The site was éiven a score of 28.16.
That score, however, was based on erroneous.assumﬁtions. Had the
site been scored using the correct.facts and“prqper assumptions,
it would have received a score of less fhan 10, which, by the
Agency's own rule 860.200(b)(1), would preclude the site from
being added to the SRAPL. ! |

A review of the Ground Waﬁer Route Work Sheet contained in
the HRS scoring package for this site.indicates that the assﬁmp-
tions upon which the score for potential harm to groundwater was.
computed were wrong;,8 While the scorér correctly pointed out that
there has been no-observed release of a hazardous substance at the
site, he made incorrect assumptions concerning the target popula-

tion deemed to be at risk and the nature of the substances that

population is deemed to be at risk from.

-7 If a site scores less than 10, the Agency "shall not list"
it. 35 Ill. Adm. Code § 860.200(b)(1).

8 In fact, the entire HRS score for the 31st Street Landfill is
based on an incorrectly high score for risk associated with
potential harm to groundwater. The rest of the scoring
package indicates that the site presents no risk of harm to
the public from fire and explosion, direct contact with
hazardous substances, or migration of a hazardous substance
through surface water or air. '
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1. The waste used to evaluate the "most hazardous substanc-
es .that could migrate" was not hazardous. '

First, any discussion of fhe potential harm that might:be
caused by this landfill must take into account the fact that there
_ié no documented receipt of hazardous waste at the_site. In épite
~of this fact, in'1981 Sexton filed with the USEPA a notification
under § 103(c) of CERC#A.- That section requires owners and
operators of facilities at which more than 55 gallons of hazardous
substances had been disposed of, or'éf which haZardous-substahces
‘had been treated or stored, to notify USEPA of the éxistencé of
the facility, unless that facility héd been issued a permit to
operate a hazardous waste treatment, storage, or disposal facility
under the Resource Cénservation and Reco?ery' Act ("RCRA") (42
. U.S.C. § 6901).

Sexton_hever.sought a RCRA permit for its 31lst Street Land-
fill because the sité'was not used to treat, store, or dispose of
hazardous waste. Nevertheless, in spite of the fact that it had
no reason to believe that hézardqus substances were present af the
facility, and simply as a precautionary measure, Sexton, along
with many similérly-situated companies; filed a notification under
§ 103(c). Sexton's notification (attached hereto as Exhibit 3)
specifically deqied that any of its facilities were hazardous
waste disposal facilities. -

| As a result of this precautionary filing, USEPA inspected the
3lsﬁ Street Landfill late in 1984 and prepared an HRS score for

' the site approximately six months later.
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In order to caléulate an HRS sqofe for the site in accordance
with USEPA's guidance on fhe Hazard Ranking Systen, the:écorer had
to "evaluate the méét hazardous substances at the facility that
could migrate . . . to ground water." (See 40 CFR Part 300, App.
A -—.“Uncontrolled Hazardous Waste Site Ranking System; A Users
Manual" (1986) at 794) (hereinafter cited as "HRS Guidanée“).' The
‘HRS score for the 31lst Street Landfill is fundamentally flawed
because the HRS scorer evaluated as "the most hazardous substances
at the facility that could migrate to ground water" substances

which the IEPA had already determined were non-hazardous.

'The waste used to calculate the "Physical State" and "Waste
Characteristics" sections of the Ground Water Route Work Sheet was
a load of waste which was brought to the 31st Street Landfill for
emergency disposal on September 9, 1980. The load consisted of
200-400 pohnds of calcium oxide (a common water soffening agent)
which had been impropefly plaCed into cardboard boxes at the time
it was picked up for disposal. Rainwater mixed with the calcium
oxide en route to the landfill, causing the substance'to generate
.heat, which ignited the cardboard boxes. (See USEPA Reference"#S;
letter dated 10/20/80 to Mr. Ray Albrecht of Western Electric Co.,
attached hereto as Eghibit 4.) _

The HRS scorer incorrectly described the Physicél State of
this substance as a powder and assigned it a score of 2 on the
Ground Water Route Work Sheet. When the substance was mixed with
- water it became a siudgé, Accordingly, the Physical State factor

should have received a score of 1.
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More impoftanf, however, is the fact that the IEPA took

samples.of this material and found it to be non-hazardous. 1In

spite of. this 'f_act, wh'ich. was cl'early set forth in the IEPA's
letter to Sexton dated Octbber-g,_1980'(at§e¢ﬁedﬂhefeto as Exhibit
5), the.SCOrer proceeded to eveiuate a.number'ef.substances which
he wrongly belieVed'to be preseht in the material. The HRS scorer
selected lead as the compound with the highest score, based on its
toxicity and persistence. Yet, no lead was detected in the IEPA
samples. (See Exhibit 6, showing results for lead.below detection
limits). Further, other substances fer which the IEPA tested and
which the HRS scorer evaluated.were.either below.detection limits
or were present in eoncentrations below_theSe speéified in the
USEPA's toxicity”test.- (See Exhibit 6.) Therefore, this material
was neither a hazafdbﬁs waste nor compesed o6f hazardous
substances; |

The HRS score for the site is thus based en the erroneous
assumption that hazardous sﬁbstahces were present in a load'of
material deﬁosited.at the site. The site should be re-=scored to
correct this mistake and to fake into account the fact that there
'is no documented receipt of hazardous waste.. Due'to_the'absence
of such data, according te:the HRS Guidance, the "Waste Charac-
teristics" score of the Ground Water Route Work Sheet should be

0.2

9 ' "Where there are no data for a factor, it should be assigned
a value of zero." HRS Guidance at 788. See also 47 FR
10976: "The HRS is to be applied only where adequate data
exist." : . '
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2. The scorer failed to identify the correct aquifef of -
concern. and target population. : '

The cover sheet. for the HRS scoring packaée states that "due

to a lack of a liner or containment system and the existance (sic)

of a target population, the groundwater route 1is emphasized."

(See Exhibit B to "Uncontrolled Hazardous Waste Site Rating 31st
Street Landfill," prepared by Eldredge ﬁngineering Associates,
Inc., Eebfuéry_zs, 1988) (hereinafter cited aS'"Eldrédge Report.")
The scorer's assumptions about both factors wéré wrong. -

First, according to the HRS guidancé, "'Containment' is a

measure of the natural or artificial means that have been used to
minimize or pfevent a contaminaht from enfering-ground water" (HRS
Guidance at 794) (emphasis added). While it is true that there.is
no artificial. leachate colléctioh system at the 31lst Street
Landfill, a Soil Investigation Report prepared by W. H. Floodf&
Co., 1Inc., which became part of the site's application for an
operating permit, indicates that the site is underlain by clay

tills ranging from 11 to 44 feet thick. (See Walter H. Flood & .

.Co., Inc. Soil Investigation No. 7205-0010, attached hereto as

Exhibit 7.) The site was developed in accordance with the Flood
Report's recommendation that at least five feet of this dense élay
be left in place as a natural liner. The USEPA Site Inspection

Report states that "it is believed that at least five feet was

'left intact as a bottom liner." The existence of five feet of

impermeablé clay at the bottom of a landfill clearly cbnstitutes a

natural liner.
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Yet; .although' the HRS SCorer_ cited the Flood Soil
.Investigation and-the comments of the USEPA investigator;_both of
which referred to ths natural clay liner, as references for the
value'.assigned to the "Containment" factor, he neVertheless
assigned a value of 3 to- that factor. According to the HRS
Guidsnce, a score of 3 indicates, among other things, "ho liner;
or incompatible.liner."' Clearly a five-foot thick clay liner is
compatiblé with fhe acceptance of non-hazardous waste. Further,
_the'landfill is protected by a cap of final cover material which
is eight feet thick and by a system of drainage ditches whidh
pfecludes surface ponding. The.scorer ignored these features when
he assigned a value of 3. According to the HRS Guidance, this
factor should have been assigned a _value. of 1, indicating the
presence of an "essentially non-perméable sompatible liner with no
leachate collection system, and landfill surfase precludes
ponding." |

Second, the HRS score is based on incorrect assumptions about
the aquifer of concern. These incorrect assumptions necessarily
resulted in an incorrect determination of the size of the target
population. |

The scorer identified all waterbearing strsta under the site
ss_aquifers of concern. This conclusion appears to be based on
the mistaken assumption that all waterbearing strata beneath the
site are, as the scorer put it, "hydrostratigraphically connect-
ed." (See Exhibit B to Eldredge Report: "Documentation Records
for Hazard Rahking System," p. 2) (hereinafter cited as HRS

Documentation).
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This assumption is not supported by fhe extensive research
thaf has been done to date 6n the-hydrogeoloqy of the area ih
which the landfill ié located. On the contrary, a comprehensive
review of the existiné_iiterature on the subject,_prepared by the
Analytical Laboratory for Environmental Excellence, Iﬁc. (aftached
as a supplement to these Comments) (hereinafter citéd as the ALEX
Repért), indicates that in. fact two distinct hydrological units
exist ﬁnder the site. These two units -- one a'deep aquifér,'and
the other a shallow aquifer -- are séparated 'by. an aquitard
system, which is itself comprised of two main members. The first
.is the Maquoketa Shale and associated shales, and the other is the
Galéna-Platteville Dolomite. The Maquoketa.Shale unit is typical-
ly from 100 to 150 feet. thick And is extremely impermeable. The
dolomite formation, although slightly more permeable than the
Maquoketa Shale, is typically 300 feet thick. There is amﬁle
evidence that this aquitérd system is continuous throughout the
region. (§g§ ALEX Repért_pp. 1-3 and Opihion of P. Braam, Profes-.
sional Geologist, pp. 9-1 thréugh 9-9.)

Other evidence of the ‘separation of these aquifers, in
addition to the extensive data confirming the presence and conti-
nuity of the Maquoketa Shale formation, is found in the difference
in.piezometric levels and water quality between the two aquifers.
(§g§ ALEX Report pp. 3-9.) | |

The HRS scorer's assumption that ali of the waterbearing
strata beneath .the -site are _hydrostratiéraphically connected
- appears to be based on a misinterpretation of the references cited

to support that assumptidn. For example, the scorer cited as a
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reference several pages from a report by Piskin, et al., entitled
"Groundwater Withdrawéls from Aquifers in Illinois, with Emphasis
on PWS Wells" (1981) (the "Piskin Report"). On page 6 of the’
Piskin Report there appears a table which purports to list "Aqui-
.férs of Illinois." The .table lists the Maquoketa Shale as an
aquifer, although a footnote to the' table .stateé that "over a
Iarger portion 6f-Illinois, the Magquoketa is more often'considéred
‘an aquitafd or a confining bed rather than an aquifer." |

'Similarly, while the scorer listed ten aqﬁifers as "of
concern,". three of those listed, i.e., the Pennsylvanian, the
Chesterian and_the Valmeyeran'dq not occur anywhere near the. 31lst
Street Landfill. Other errors in the_scorer”s intgrpretation of
referenées cited in the HRS Documentation records are described in
greater detail in the ALEX Report. (See ALEX Report, pp. 9-6
through 9-7.) As a result of these errors, ﬁhe scoref erroneously
assumed that all of the aquifers beneath the site are connected
when in fact they are not.

The fact of the separation of the shallow and deep aquifers
is significant because if indicates that any leachate leaﬁing the
landfill would enter only the shallow, upper aquifer. That
aquifer is therefore the "aquifer of concern.". .And, with the
exception of a few residential wells located nearby, nearly all of
the wells located within several_miles of the landfill dréw water
frqm the deep aquifer.

Because the HRS score is based op'the erroneous assumption

that all aquifers beneath the site ére connected, determination of
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the target-pépu;ation fof scOring.purposes was_necessafily_wrong,
too.

In determining .the population potentially at risk from
groundwater contamination, the HRS uses a matrix which Eombines
"the distance of a population from hazardous substanées and the
size of the population served by ground water that mightf be
contaminated by those substances." (HRS Guidance at 797.) The
score for the 31st Street Landfill for this factor is inéccurate
for a number of reasons.

First, it is -important to note that the HRS Guidance dictates
- that distances involved in determining a target population are to
be measured from the hazardous substance. (See HRS Guidance at
797;800.) The substance erroneously labeled "hazérdoué“ by the
HRS scorer was the calcium okide disposed of at the site in
September, 1980. Although the calcium oxide load was used tb
determine the "Hazardous Waste Quantity" and "Waste Characteris=-
tics" factors, other factors such as "Depth to Aquifer of Concern"
and target population figures appear to be based on the assumption
that hazardous substances are present throughout the entire area
of the landfill.10 In other' words, the HRS scorer used the
caicium'oxide load as the "hazardous substance" §f concern for
certain scoring pﬁrposes, but.not others. This is inconsistent
with_USEPA policy, as expressed iﬁ the HRS Guidance, that target

factors and route characteristic factors be treatéd consistently.

10 For example, on page 2 of the HRS Documentation Record, the
scorer states "lowest point of waste disposal/storage is
unknown."

-26-



(HRS Guidanqe- at 791.) | Because the calcium oxide load was
(incorreétly) used as the “hazardou§ substance" for calculating
certain route characfériStics, that same 1load, which was of a
definite quantity and had é readily ascertainable disbosal 1oca-
tion in the landfill, should have been USed_in'scoring all fac-
tors, including "depth.to aquifér'of concern" and "distance to
nearest well." 1Instead, distances used to compute'the.score are
based on the unwarranted assumption that hazardous substances afe
present throughout the entire landfill.

Eveh more seridus, however, is the mistaké that was madé-in
calculating; a target ﬁopulation” _As noted abéve, in ordér to.
‘define a target population'potentially at risk, the HRS determines
the. distance to the nearest well drawing from the aquifer of
concern, and identifies the.population served by that well. (See
HRS Guidance at 797-600.) These Comments and the ALEX Report have
. demonstrated that the "aquifer of concern" beneath this site is
the shallow #quifer. The HRS scorer identified Oak Brook Well #5
as the nearest well drawing from the aquifer of concérn-, and
calculated. the distance to that well as less than 2,000 feet.
However, Oak-Brook Well #5 is 1,503 feet in depth (ALEX Report,
Table B) and draws water from the deeper sandstone formation. It
does not draw from the'aquifer of concern.

This error is a direct result of USEPA's mistaken conclusion
thaf _ali waterbearing strata beneath the site  are
hydrostratigraphically connected and are therefore “of concern."
Since only the .shallow aquifer is "of concern," the well "of

concern" and the population served by that well must, for séoring_
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pﬁrposes, be the nearest well drawin§ from the shallow aquifer.
The.neafest wells drawihg from the shallow aquifer are the resi-
dential wells in the Hickory Lane subdivision. As Ekhibit 8
indicates, use of the proper wells in calculating the "Target"
section of the Ground Water Route Work Sheet reducec the site's
“HRS score belqw 10.0 even if the mistaken assumptions on which the
"Wasté Characteristics" score was based are left unchanged.

Use of any other wells in calculating the "Targets" section
‘score of the Grcund Water Route Work Sheet would violate USEPA's
policy that "the same aquifer of concern-must'be_used for all
rating factors" (see 47 Fﬁ 31189), and that target and route
characteristics must -be treaﬁed consistently (HRS Guidance at
791). The scorer violated-these policies when he used a'weil that
does not draw from the aquifer of concern for scofing purposes.
In addition, the scorer errea when he-determinec_that the popula-
tion potentially at risk -from this landfill wés 14,000. The
scorer explained his use of the entire populétion.of Oak Brook as
the target population at page 5 ofi-the HRS Documentation
Record: "[T)he score obtained from the population ser&ed and the
disténCe to the nearest well is maximized when considering only
the City of Oak Brook." While the HRS Guidance instructs scorers
to maximize some factors in scoring - they are instructed, for
example, to evaluate several hazardous substances and "take the
substance with the highest [toxicity/persistence] score as repre-
sentative of the potential hazard" -- it does not instrﬁct them to
maximize_ population served. In fact, tﬁe-fduidance strictly

prohibits this type of maximization: "[PJeople'within three miles
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[of the hazardous'substance] who do not use water from the aquifer

. of concern are not to be counted" (HRS Guidance at 800).

There is another reason why only the Hickory Lane residential
wells should be uéed in determining the target population.
Numerous studies_of_the-hydrology of the region in which this site.
is located indicate that the direction of groundwater flow in the
shéllow ‘aquifer which undeflies the site .is to the south.
{(Groundwater Resourcés for DuPage Counfy, Illinois, Cooperative
_Groundwater Report #2, Illinois Water Survey 1962, "Verification
 of the Potential Yield and Chemical Quality of the Shallow
Dolomite Aquifer in DuPage county, Illinois," Illinois State Water
Survey-1981, all cited in Eldredge, "Site Spécific Hydrogeological
‘Report for 3lst Street and the Tollway Landfill," submitted to
IEPA August 26, 1987). Recently, Sexton completed construction
and sampling of a series of new wells at the site. Results of
that investigatibn, presented in the Eldredge Report, confirm that
the direction pf groundwatér.flow beneath the site is consistent
" with that throughout the region, and is to the soufh.

The:Oak Brook wells which Qere used ﬁo calcuiate the HRS
"Targets" score are located approximately one-half mile due west
of the site. Thus, in addition to the fact that those wells do
not draw from the aquifer of concern, the.population served by
those wells should not haye been counted for sdoring purposes
because those wells are not downgradient.from the landfill. Of
the other wells listed at page 5 of the HRS.Documentation Record,
only the two Western Springs wells are located southeast, and thﬁs

downgradient, of the landfillf And although these wells are
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located within three miles of the landfill, they are 1256'feet and
1913 feet deep; finished in the deep sandstone aquifer. (See
Eldredge Report, Exhibit C.) They do not draw from the aquifer of
concern. |

The Hickory Lane residential wells, on the other hand, are
located: downgradient of the landfill, and draw water from the
aquifer of concern. The HRS scorer should have taken into account
the known direction of groundwater flow and limited_his determi-
nation of the poténtially exposed population accordingly.

Early USEPA guidance on calculating the potentialiy exposed
population noted that "[p]rovisions for limiting the area of
concern based on flow are not included in the HRS." (47 FR 31190
(July 16, 1982)) Data on groundwater flbw was excluded because

[i]Jn many instances the information is not
available, and in others the flow direction
varies. Even where there is extensive knowl-
edge of geohydrology, interpretation is nearly
always subject to dispute. Requiring a
precise measure of the affected population
would add inordinately to the time and expense
of applying the HRS. '

In this case, however, data on groundwater flow is readily
available (see ALEX Report and Eldredge Report) and does not vary.
Site-specific groundwater flow data is consistent with the exten- .
sive information that is available on the direction of groundwater
flow in the shallow aquifer for the entire region. Considération
of the data would add nothing to the time and expense of applying
the HRS and would in fact produce an HRS score that accurately

reercts the low degree of risk to human health énd environment

poéed by this site.
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Furthermore, USEPA is now cénsidering a revision to  the HRS
that would include a consideration of general groundwater flow
direction data'when.determining-the target population potentially
affected by a release of hazardous substénces. (§g§_"Notice of
Intent to Revise the Hazard Ranking'SYStem“ 52 FR 11513 (April 9,
1987)). This.change in_USEPA policy indicates that the Agency
recoénizes fhe vélue of such data iﬂ improving the accuracy of the
HRS. The groundwater flow data available for .this site should
have been included in the calculation of the "Targets" score.
That data indicates that only those people living to the south,
and thus, downgradient -of the landfill, could possibly bé deemed
to be at risk.

- IEPA should recalcuiate'the HRS score for the 31st Street
Landfill as-shOWn in Exhibit 8 to correct the mistaken assumptions
on which the 1985 score for the site was based.11 The-new score
should take into account the fact that the load of calcium oxide
disposed_of’at_the landfill in September of 1980 was determined by
IEPA to be non-hazafdous, and that laboratory analysis of samples
taken.from the material did not detect any hazardous substances.

In addition, the score should be recalculated taking into account

11 Although the Board's rule 750.440(d) states that the Agency
is required to use the federal HRS .in compiling the SRAPL,
nothing in the Board's rules or in the Environmental Protec-
tion Act indicates that the IEPA is bound by a particular
score previously determined by USEPA. Indeed, USEPA fre-
quently recalculates scores in response to public comments
(see, e.g., 52 FR 27625 (July 22, 1987)) and as noted above
it would be arbitrary for IEPA to refuse to do so in this
case. :
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the fact that it is the shallow aquifer which is the aquifer of
cohcern, and that only a small popﬁlation downgradient of the
landfill can therefore be deemed to be at risk.
Failure to.recaICulate the s;cre to take these corrections

: intb account would reﬁder the IEPA's deCisi§ﬁ to propose this Site
for addition to the SﬁAPL arbitrary aﬁd capricious and an abuse of
discretion.

B. -Other Studies and Infbrmatibn Relating to the Site

Section 860.220(b)(2) provides that the Agency "shall donsid-
er" other studies and information relating to the sites, includiné
but not limited to field inspection reports, monitoring data,
permit'application materials and research reborts. Because the
Agency has never providéd Sexton with any written statement éf the
reasons fof the propoéed-addition of the Hinsdale Landf111 to the
SR'APL, Sexton does not know whether the Agency considered any

"other studies and information," the identity of any such studies

and/or information, or what weight the Agency placed on such

information in its decision to propose'this site for addition to

the SRAPL.

- Sexton has received .a copy of an. Agency memorandum (éee
Exhibit 9) dated December 17, 1987, pertaining to the 31st Street
Landfill, which stateé that "[t]he lack of a groundwater monitor-
ing program and a potential release was reason for score the éite

(sic)." The memo goes on to note that "[t]he scoring qualifies

the site for the SRAPL even though if was assumed there was as yet

no observed release." This suggests that the HRS score formed the
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sole basis of the Agency's decision to propose the site for
addition to the SRAPL.
-Yet, the memo also contains the following statement with
respect to groundwater flow data:
The data submitted by Eldredge engineering
indicates that regionally, groundwater - is
moving to the south and east. This doesn't
consider the site 'specific geology. The
Agency's opinion is that the out wash units
groundwater is flowing +to the north and
northwest toward the axis of the Bedrock
Valley and that the bedrock aquifer flows to
the north and east.

This suggests that the Agency has taken some other informa-
tion into account in deciding to propose this site for addition to
the SRAPL.

Because the Agency memo is the only written statement of the
Agenéyfs position on this landfill that Sexton has received to
date, the memo is worthy of careful review.

The Agency memo contains a number of factual errors concern-
ing the site. The memo states that the site is "over 300 acres"
in size; in fact it is 275 acres. The memo states that final
cover and final vegetative cover were épplied in 1985; final cover
was not applied until 1986. The memo states that the site "began
operations . . . in an area which was thought to be a small sand
and gravel quarry as well as a rock quarry"; as the original
application for an operating permit for this site indicates, the
site had not been used as a quarry. (See Exhibit A to'"Eldredge,
Site Specific Réport for 31st Street and the Tollway Sanitary
Landfill," submitted to IEPA August 26, 1987.) The memo indicates

that "Municipal and Commercial waste was deposited at the site";
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because the ‘memo does not define "Commercial" waste, Sexton has no
way of knowing what is meant by the term.

The memo states- that three of the four monitoring wells on
site are "perehi_ally dry," but fails to boint out that the loca-
f:ions and depths-' of thos.e' wells were dictated by IEPA in 1974.
The memo states that the "outwash units and the Bedrock are major
sources of .drinking water in Northeastern Illinois," y.ét ignorés
_the ‘fact that Qater from Lake Michigan and the deepe-f aquifer
under.the area are in fact _-the major sources of drinking water in
Northeastern Illinois, as the shallow aquifer is an unreliable
source both in terms of the quality and the quantity of water that
is drawn from it. o

More important, however, 1is the statement that it  is the
"Agency's opinion" that groundwater in ‘the shallow. aquifer flows
to the nérth. Sexton as.sumes'that this opinion is based on the
information set forth in the attachments to this _Agenc':y memo.

The first attachment which apparently relates to this opinion
is a drawing of the site with the Handwritten notation "Groundwa-
ter Data From 1964 Borings." (See Exhibit 9, p 4.) This drawing
purports to show the direction of groundwater flow under the
landfill. It was prepared from a map showing the locations of
soil borings done in 1964, which map was included as Exhibit G-1
in Eldredge, "Site-Specific Repoft for 31st Street and the Tollway
Sanitary Landfill" of August, 1987 (and which is included again
here as Exhibit 10), and from logs of the 1964 borings. Use of
soil boring logs to determine piezdmetri.c .head is inappropriate.

The 1964 borings were made to establish a profile of the soils
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which underlay the.site, not to detefmine the level or direction
of groundwater flow. Determining piezometric head requi:es
installation of wells and sampling only after sufficient time has
elapsed after drilling to allow the water level in the well to
stabilise. The soil borings taken in 1964 were never intended to
~be used as evidence of piezometric head and cannot be used for
those purposes today. | .

Similarly, the attachment marked. "Estimate of G.W. Flow
Map'ei 1972" consists of a map show1ng the locations of soil
borlngs made in 1972 to obtaln an updated soil profile, but used
by the Agency as evidence of the direction of groundwater flow in
the southern half of the landfill.

Thus, the Agency's opinion concerning. the direction of
groundwater flow 5+ the site is based on irrelevant soil boring
data rather than data obtalned through monltorlng wells spec1f1—
cally 1nstalled to determlne plezometrlc head. 1In addltlon, this
data has been superseded by the more recent site-specific investi-
gation performed by Eldredge Engineering, the results of which are
presented in the Eldredge Report. |

The Agency should consider this more recent investigation of
the direction of groundWater flow in the shallow aquifer beneath
the site. This investigation is based on the samples taken from
wells recently installed on site_andeindicates thaﬁ groundwater
floﬁs to the south throughout the entire area beneath the site,
and not to the north as the Agency suggests. The Agency should
also consider the exhaustive review of the hydrogeology of the

region contained in the ALEX Report. That report demonstrates
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that there are in fact two distinct aquifers below the 31lst Street-'
Landfill,_as'évidenéed by the contiﬁuity of the aquitard beneath
the site, the differences in piezometric levels between the two
aquifers, the differences in water quality between ‘the two, and
the evidence of the dry nature of the Galena-Platteville dolomite.

The Agency's new rule for determining what sites will be
added to the SRAPL mandates that the Agency "shéll'consider" other
studies and information reiating to the site. The Agency there-
fore has a duty to consider the reports of investigations submit-
ted by Sexton as_part of the Comments, in determining whether this
laﬁdfill should be added té the SRAPL. These reports, which
demonétrate ﬁhat-a natural, impermeable barrier protects the deep
aquifer, and that groundwéter flow through the shallow aquifer is
to'thé southeast, indiéate that listing this site on the SRAPL is
not warranted. |

c. . Type of Remedial Action Requiréd and the Availability of
Funds to Undertake.Such Remedial Action

As noted above in Section II, in order to consider "the type
of remedial action required," the Agency must already have deter~
mined that some remedial action is necessary and what that remedi-
al action will be. According to the 1Illinois Environmental
Protection Act,

REMEDIAL ACTION means those actions consistent
with permanent remedy taken instead of or in .
addition to removal actions in the event of a
release or threatened release of hazardous

substances into the environment. Ill. Rev.
Stat. ch. 111% § 1003.34.
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The Agency canhot yet have come up with a "permanent remedy"
for a site at which the existence of a problem has not yet been
established. |

Putting aside for a moment tﬁe fact that consideration of
this factor is surely more meaningful when..prioritizing thoée
sites already on the list than when determining whether to list a
site at all, the'Agency appears to have already hade a determina-
tion as to what action should be undertaken at the Hinsdﬁle site,
although 'that action does not constitute a remedial' actidn as
defined under the Act. The Agency's memorandum on this site (see
Exhibit 9) makes the following "Recommendations";

It is thé Agencys (sic) position that an
upgraded groundwater monitoring program should
be implemented. This program should include a
series of cluster wells completed in the
bedrock and the shallow outwash units.

If the installation of a series of ﬁeils is considered by the
Agency to- be a "remedial ACtion,"_.then, according to rule
, 860.200(a), the Agency_musf have'"consideredk it in aeciding to
propose the site for addition to the SRAPL. Yet, it is not clear
~ from the nofice of the proposed addition of this site just what_
the Agency "cénsidered" about this "remediél action." Surely the
installation of a system of wells is not as serious or urgent an
undertaking as, for example, onsite treatment or incineration of
hazardous substances, or thé repair and replacement of leaking
containers, activities which are "remedial actions" under the Act.

Further, it is not clear whether the Agency considered "the"

availability of funds to undertake such remedial - action," or

whether or why the Agency beliéves that an expenditure of State
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funds wouid be necessary .to implement this "remedial action."
'Withoﬁt more explanation from the Agency, Sexton and other mgmbers
of the public cannot.determine what consideration the Agency gave
to the third factor listed at 860.220(b).

D. The Relative Risks to Public Health, Welfare or the
Environment Posed by the Sites -

- The 6nly availablé.statement of the Agency's position cbn-
cerning its conSideration'of this factor is_the'discuésion in the
Agency's memo (see Exhibit 9) of one set.of sampling results which
. detected low-leﬁels of methylene chlo:ide'and phthalates; The
~memo suggests that the Aéency views these results as evidenge of a
"potential releasé.“

Howéver, the Agency coﬁcedes in its memo that these sampling
results are "pfelimihary" and "could be due to lab contaminants."
Furthermore, the Agency for Toxic Substances and Disease Registry
("ATSDR") reviewed these sampling results and conciuded that there
are "no.long—term health concerns for the residents from daily
consumption .of these watef -supplies." (See Exhibit 11; ATSDR
memorandum of.1/14/87.) Finally, there is no evidence establish~
ing a relationship betwegn_ landfilling activities and these
sﬁspect sampling resuits.

More importantly, the fact fhat in the Agency'$ opinion there
is or may be a "poténtial release" at the site cannot qualify the
site for listin§ on the SRAPL. The Agency's own rule indicates
that a site shall not be-listed if there is no "release or sub-

stantial threat of a release” (35 1Ill. Adm. Code § 860.
;o
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ZOO(b)(3)){ A "potential release" simply is not the same thing as

"a "substantial threat of a release."

There is no evidence:to indicate that there is a release or
substahtial threat of a releaée §f hazardous substances at tﬁis
site. In'late.1986 USEPA sampled the'residentiél wells located
imme¢iately adjacent'to the landfill which draw water from the_
shallow aquifer. It was these ;esults which the ATSDR determinéd-
posed no long~term health threét_to persons drinking this water.
. Sexton took its own samples in 1986, in conjunction with_USEPA's
sémpling' program. 'Neither set of results indicated that the
quality of the groundwater had been affected by the landfill.

Subsequent t§ USEPA'S sampling program, IEPA conducted an
additional round of sampling.of the residential wells and Sextbn
split samples with the Agency. The resﬁltﬁ of these samples were
satisfactéry; again indicating that the landfill had not caﬁsed
any'degradation_in groundwatér quality. Residents were notified
by letter from IEPA of these' satisfactory results (see, e.qg.,
Exhibit 12.) |

Recently, samples taken from two nearby wells indicatéd the
preslence. of low parts per b_illion of wvinyl chloride. -A- sample
taken from a third well contained low parts per billion of 1-1-1
dichloroethane. These résults are preliminary; additional samples
are being collected and analyzed to verify the presence or absence
of thése substances. Sexton will submit a repoft of the results
of this supplemental investigation shortly.

In any event; even if these substances are-present-in.certain

wells, there is no evidence 1linking the presence of these
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substapces with the iéndfill. Finally, the pfesence of two
.diffe:ent substances in wells lbcated within extremely close
proximity to one another cannot suppdft a findiné that there is a
plume emanéting from the landfill. Such a situation would suggeét
instead.that the pfesence of these substances is attributable to é
number of sources. |

| In short, the data ﬁpon'whidh the Agency based iﬁs opinion
that there exists a "potential release" at the éite was, by the
Agéncy's_own admission, "preliminary“ and possibly "dﬁe.ﬁo'lab
contaminants." Even”if contaminants wére present, their presence
was found by USEPA to pése-no long-term threat to public health.
More recent sampling results do not constitute evidence of the
"substantial threat of a release of hazardous substances" neces-
sary to list this site on the SRAPL.

B

E. Other factors relating to the sites, including but not
limited to whether responsible parties are willing to
voluntarily undertake remedial action, the availability
of state resources to manage remedial action, pending
enforcement actions, or the applicability of other
regulatory requirements to the site. :

Sexton cannot determine, from the Agency memo or the notice
of proposed listing of this sité, whether and in what manner.the
'Agency considered any of the issues listed in this final factor. .
A consideration of just two of the issues listed in this subsec-
:tion'indicates that the 31st Street Landfill should not be added

to the SRAPL.

1. Willingness of responsible parties to undertake
remedial action

As Sexton has already noted in Section II of these Comments,

it is difficult ‘to imagine how the Agericy might consider the
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willingness of responsible parties to undeftake remedial_action at
the time a site is proposed for addition to the SRAPL. The very
purpose of listing.a site on the SRAPL is to determine whether
remedial_aCtion is'necessary at all. NeVertheless, in its memo-
randum on the 3lst.Street'Landfi11, the Agency recommended that an
upgraded groundwater monitoring program be implemented at the
site. Without conceding that any remedial action is necessary at
the site, that implementation of a groundwater monitofihg plan:is
properly characterized as remedial action, or that it is in any
way responsible for implementing any-"remedial action," Sexton
wishes to make the record olear that it is willing to implement an
upgraded groundwater monitoring program. Sexton has designed such
a program and submitted it on March 1, 1988 for-Agency approval as
part of Sexton's amended post-closure plan for this site. This
monitoring program wes.deSigned to fulfiil the requirements of
subpart C of Part 807 of-the Illinois Pollution Control Board's
regulations governing solid.waste.' |

In addition, Sexton has already made clear to the Agency and
to the residents of the Hickory Lane subdivision its willingness
to provide an alternate water source for those residencee. Sexton
has outlined some'of_those plans in a letter to the Agency dated
Feprua:y '10, 1988; (See Exhibit 13.) The rest of those
plans -- namely, Sexton's intent to provide a water ;ine to the
subdivision by which those residences will obtain water from the
Village of Westchester =-- were outlined in a meeting with Hickofy
Lane homeowners on Februaty 16, 1988, at which several IEPA

representatives were present.
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Sexton has undértaken these measures at the réquést of IEPA
and in spite of the fac# that there is currently no evidence that
the 31st Street Landfill is the source of any constituents that
" have been detected in any wells. | |

Thus, Sexton is wiiling to ﬁndertake certain measures which
might be charaétérized as "remedial" in spite of.the fact that
there is no evidence of a felease or substantial threat of a
release of hazardous substances from the landfill. The 31st
Street Landfill is thereforé an .inappropriate candidate for
addition to the SRAPL. As the Agency stated-in.thé.notice which
accompanied the SRAPL rule when it was aaqpted, the list "sets
forth those sites at which the Agency expects to undertake remedi-
al a&tion." (See Illiﬁois-Register, July 24, 1985.at 12276-78.)
Where potentially reséonéible parties are willing to undertake
remedial éction at a site, the site should not be listed. This is.
consisﬁent_With USEPA policy according to which sites that are
subject to the corrective action pfovisions of RCRA are not listed
on the .NPL unless owners and/or operatérs of those sites are
unwilling to undertake corrective measures. (See 51 FR 21057
(June 10, 1986)). | |

2. Applicability of other regqulatory requirements
to the site

The post=-closure care of sanitary 'landfills is regulated
under a comprehensive set of rules and regulations promulgated by
the Board. As noted_above; Sexton is required under the Board's
regulations to-submit-a detailed plan for ﬁost-closure care of

this site and to provide adequate financial assurance that each
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‘step required under the plan will be carried out. The Board's
regulations provide that the "owner or operator of a sanitary
1andfill.shall monitor gas, water and settling at the completed

site for a period of five years after the site is completed or

closed," and require owners or operators to "take whatever reme-

dial action is necessary to abate any gas, water or settling prob-

lems which appeaf durinq.the five year period." (35 Ill. Adm.
_éode § 807.318) Further, the standard for closure of a sanitary
lénﬁfill requires the operator of a waste management site to élose
. the site "in a ﬁénner Which controls, minimizes or eliminates
post-closuré release [of] . . . leachate . . . to the groundwater

to the e#tent necessary to prevent threats to human health
. or the envirdnment;" (Id. at.§ 807.502(b)).

Thus, a groundwater monitoring program is already.reqﬁired
under the_Board's comprehensive 'solid waste reguiations, and will
be implemented as part of Sexton's amended post-closure plan under
§ 807.523, which must be submitted to the Agency for approval.
Where, as here, the very result which the Agency seeks to accom-
plish through the addition of a site to the .SRAPL is already
required.under existing regulations, addition of the site to.the.
SRAPL would be inappropriate_aﬁd would constitute an abuse of tﬁe

Agency's discretion.
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IV. ADDITION OF THE 31ST STREET - LANDFILL TO THE SRAPL IS
PRECLUDED BY RULE 860.200(b)

Under rule 860.200(b) (1), "the Agency shall not list a site '
on the SRAPL [i]f fhe site scores less than 10.0 usiﬁg the Federal
[HRS]." These Comments have demonstrated that the 31st Street
Landfill waS'incorreetly scored under the HRS. A recalculation of
the score for the site (see Exhibit 8) yields an HRS score below
16.0. The sife therefore may not be listed on the SRAfL.

In'addition,_rule 860.200(b)(3) indicates that even if a site
sceree above 10.0, such site shali not be listed "[i]f the Agency
determihes, through site-evaluations, that there is no release or
substantial threat of a release into the -environment of any
hazardous substance, or any poilutant or contaminant which. may
present ‘an imminent or substantial danger to public health or
welfare."

 The Agency'sememorandum on this site refers to a "Potential
release” and "the lack of a groﬁndwater monitoring program." As
Sexton has demonstrated at Section III D. of these. Comments,
however, the data to which the Agency memo referred were suspect
and were found by the ATSDR to pose no long-term threat to human
health. Further, a 'ﬂpotentiai release" does not constitute_ a
"substantial threat of e release into the environment of any
hazardous substance, or any pollutant or contaminant which may
present én-imminent'or substantial danger to public health or
n

Welfare; The evidence simply does not indicate that there exists

any "substantial threat" of such a release at this site.
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Similarly, while the-lack of a groundwater:monitoring program
may be evidehce'of a lack of information.about a site, it is not
evidence of a subs.tent.ial threat of a release. USEPA treats a
lack of 1nformatlon as just that -- a lack of information -- and
nothlng more. - For example, where 1nformatlon is lacking about ae
particular site, the HRS Guidance -requires that the factor for
which information is missing be giyen a score of zero. 'Indeed, in
an early policy _s_tatement on use of the Hazard Ranki.ng'_System,
USEPA specifically stated that "[t]he HRS is to be applied only
where adequate data exist" (47 FR 169878-(March 12, 1982)).

While a recalculation of the HRS score for this site is in
itself enough under rule.860.200(b)(1) to preclude addition of
this site to the SRAPL, proper consideration of the data and
reports. submitted with these Comments-should iead the Agency te
‘determine that there is no release_ or substantial threat of a
" release of any hazardous subetance or pollutant or contaminant
which ﬁay’ present an imminent or substantial denger -te public
health or welfare Under rule 860. 200(b), this site may not

properly be added to the SRAPL.

V. THE 31ST STREET LANDFILL SHOULD NOT BE LISTED BECAUSE
POST-CLOSURE CARE AND PERMIT REQUIREMENTS IMPOSE THE
SAME TYPES OF REQUIREMENTS AS REGULATIONS UNDER RCRA AND
IT IS USEPA's POLICY NOT TO LIST SITES ON THE NPL THAT
- ARE REGULATED UNDER RCRA.

RCRA regulates facilities at which hazardous substances have
been treated, stored or disposed. Under the corrective action

provisions of that statute, those'facilities_ﬁhich have or are
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seeking a RCRA permit (including a RCRA closure or post?closuré
permit) can be required to undertake response or remedial measures
whenever there is a release or substantial threat of a release.
from the_facility. Accordingly, it is USEPA's policy that where
there is a release or substantial threat of a release of a hazard-~
ous substance from a facility that is regulated under RCRA, the
site will not be included on the NPL but will instead be addressed
under the RCRA corrective action proVisions. (See 48 FR 40658-59;
51 FR 21054-<62.) Under this policy, RCRA sites may be listed on
the NPL only if they meet all of the other criteria for listing
(i.e., if they receive an HRS scoré of 28.5 or higher) and if they
fall into one of the following categories:
1) Facilities owned by persons who are bankrupt;
2) = Facilities that have lost their authorization to
operate under RCRA;
3) Facilities whose  owners or operators have shown an
unwillingness to undertake corrective action.
52 FR 27626-27 (July 22, 1987).

"The reason for this policy is that RCRA and its accompanying
regulations provide an alternate authority to ensure cleanup.of
releases of hazardous substances. The RCRA regulations

give EPA and the States authority-to control

active sites through a broad program which -
includes monitoring, compliance inspections,
penalties for violations, and requirements for

post closure plans and financial responsibili-

ty. RCRA regulations require a contingency

plan for each facility. The regulations also

contain Groundwater Protection Standards

that cover detection monitoring, compliance

monitoring (if groundwater impacts are identi=-
fied) and corrective action.
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40 FR 40658.

To Sexton's knowledge, the IEPA has no similar written policy
which generally counsels_against listing on the SRAPL those sites.
regulated under other Iilinois environmental regulétions. 'Howev--
er, because the Board's solid waste regulations provide the same
type of authority to ensure corrective action at sénitaryIIAndQ
fills aé_do the RCRA regulations for_hazafdous waste facilities,
and because the 31st Street Landfill is subject to.those regula-
tions, the IEPA should not 1iét the site on the SRAPL.

Like RéRA ‘and its implementing regulations for hazardous
wéste facilities, the Illinois Environmental Protection..Act and
the Board's solid waste regulations provide the authority to
controi sanitary'landfills through a broad progrém which includes
monitdring (§§ 807.317 and 807.318), compliance inspections
(Illinois Enviroﬁmentai Protection Act § 21 (p)), penalties for'
violations (§§ 31.1, 42 (b)(4) of the Act), and requirements for
pést ciosure .blans and financial responsibility (§§ 807.501,
807.524, 807.600f- 807.666). Furthef, like the RCRA regulations,
the Board's regulations require site owners or operators to file
closu:e and post-closure care plans which describe the steps that
will be hndertaken to COrfect pfoblems that occur during the
closure or post-closure periods, and these plans-become part of
the facility's permits (§§ 807.503, 807.503, 807.524). Finally,
like the RCRA cbrrectivé action provisions, the Boaré's- regula- |
tions require owners or operators to "take whatevef remedial
action is necessary" to correct any.pfoblems which_appear'during

the closure or post-closure periods (§ 807.318(b)).
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These regulations, with which the 31st Street Landfill must
comply, provide the same tYpe of comprehensive, alternate authori-
ty to assure that remedial action will be undertaken at sanitary
landfills as RCRA regulations provide.for hazardous Waste facili-
ties. Consistent with USEPA policy; IEPA should not list sites
‘like the 31st Street Landfill which are subject to those compré-
hensive regulations. Indeed, the Agency's own':ule for détermin-
ing which sites to.list seems to contempiate én exclusion from
listing for those sites subject to such comprehénéivé regulation
at § 860.220(b)(5), which states_that the Agency shall consider
"tﬁe.applicability of other regulatory requirements to the site."

CONCLUSION .

The process by which-sites are added to the Illinois SRAPL'
infringes upon the constitutidnél rights of owners and operﬁtors
6f' sites throughout the state. The factors set forth in the
Agency's'recentIQ amended_fule do not providé a rational basis fdr
determining which sites should be added.

Further, application of those factors to the 31lst Street
Landfill indicates that the site should not be listed. -The HRS
score is based on er;onedus assumptions. The waste used to
evaluate the "most hazardous Substances that could migrate" from
the faéility was .not..hazardous, The scorer assumed that all
waterbearing stfata beneath the site are connected when in fact
they are separatéd by an_aquaclude.

Other studies and information relating to this site indicate
thaf the.direction of groundwater flow beneath the site is to the

south. As a result, only a very small population might be
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affected by the potential migration of any substances from the

landfill.

‘'There is currently no evidence that this site poses a threat

to public health or the environment.

Further, this site is

already subject to regulation under the Board's comprehensiye

solid waste regulations.

inappropriate.candidate for additi

to represent those sites

significant

"which

The 31st Street Landfill is therefore an

on to a list which is supposed

appear to present' a

and at which the Agency expects.
(Notice of Adoption of SRAPL,

12278) (emphasis added).
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1969 COURT DECREE




FLW:JT 1-1 9/24/69

STATE OF ILLINOIS.)
) ss.
COUNTY OF DU PAGE )

IN THE CIRCUIT COURT FOR THE EIGHTEENTH
i JUDICIAL CIRCUIT
DU PAGE COUNTY, ILLINOIS

VILLAGE OF ORK BROOK, a
Municipal corporation of
the State of Illinois,

Plaintiff,
) IN. CHANCERY
vs. ‘NO. 67-396-G
JOHN SEXTON SAND. & GRAVEL CORP.,
an Illinois corporation and

THE CATHOLIC BISHOP OF CHICAGO,
a corporation sole, .

N st Nl e il et el St St i P Sl ot

" Defendants.

DECREE.

This cause coming fo-be heard in éccprdance with agree-
ment reached by and between the VILLAGE OF OARK BROOK, a Municipal
cofporation, plaintiff, and JOHN SEXTOM SAND & GRAVEL CORP., an
Illinois corporation ("SEXTON"), aﬁd THE CATHOLIC BISHOP OF
CHiCAGO, a corporation ("CATHOLIC BISHOP"i, defendants, by their
;éspéctive‘attorneys, and the Court having examined the Complaint
hérein, having heard arguments of counsel and being advised in
the premises; -

It appears to this Court as follows:

1. It has jurisdiction of the parties and the subject
matter of these procéedings. .

"2, CATHOLIC BISHOP is the owner of certain real
estate of approximateiy 320 acrgs,'more_or less,'lying and ad-
jacent to and immediately East of the Illinois Tri State Tollway
and bounded on the North by Cermak Road and on the South by 31lst

Streect, . . .




3, ' SEXTON is the lessee of said premises for the pur-
pose-of operating a sanitary land fill thereon.

4, _Rgfuse'diséosal presents_seriods public health and
wélfare problems to all urban.areas._At present many communities
make -use of the above described site for their refuse disposal.

5. The ‘above described refuse disposal site is located
in whole or in part within one mile of the'villages of Oak Brook,
il westchester, Hillside and Wgstefn Springs.

6. Sanitary land fill is a recognized method of refuse
and garbage disposal. It is a method by which garbage, ruBbish
and ashes may be disposed of without nuisance, fire or public
Health hazard. When properly operated, it eliminates the various
noxious and'unpleasant features of the old fashioned "open dump.*
The method includes the fbllowiﬁg féatures: -

a, Déposit of refuse in layers of-not
mofe than 6 fect After compaction;

'b. Covering refuse each day Qith layers
of from 6 inches to 1 foot of clean earth;

c. Providing cover of ﬂot less than 5

- feet'of:clean earth at the énd of the |

operatibn; o .

d. Limiting the area in which refuse'
may be deposited in the course of any
single day; |

e, Kcepinglsaid 1imited area carefull}

free of water by use éf pumps and otherwise

to eliminate éroblgms-bf_air pollution,

rodents, flies and unsightliness;

f. Prohibiting open fires;
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g. Fire fighting equipment readily avail-
able for prompt extinction of accidental fires;
~h., Utilizing sprinkling equipment to keep
dust down on roads on dry days;
T i. Providing fences, berms, landscaping
. and other methods to screen the operation
-from_neighbors and the public;
-j. Providing active professional rodent
- control;
k.  Estab1ishing final grade which is not
such'as:to clash with or ptejudice uses and

values of neighboring and nearby properties.

7. Section 27 of Chapter 100 1/2 of Illinois Revised
Statutes, 1967, provides in part as follows:

"It is unlawful for any person to dump or

place any garbage or other offensive sub-

stance within the corporate limits of any

city, village or incorporated town other than

(1) The city, village or incorporated town

within the corporate limits of which, such’

garbage or other offensive substance shall

have originated, (2) A city, village or
= incorporated town which has contracted with

the city, village or incorporated town

within which the garbage has originated,

" for the joint collection and disposal of

garbage; nor shall any such garbage or other

offensive substance be dumped or placed

‘within a distance of one mile of the cor-

porate limits of any other city, v111age or

anorporated town."

8. The above described real estate is. located in an
unincorporated portlon of Cook County, Illinois. _

9. The saxd real estate is presently zoned under the
zoning ordinance of Cook County as R-3 Single-Family Residential
and is within one mile of plaintiff. - Plaintiff contends that tbf
dcpos it of refuse is not a pcrmithd or a special use in such

SRR A 1 P
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district under the provisions of saia zonin§ ordinance and that
the deposit of refuse_ therein is also prohibited by Chéapter

100 1/2, Sections 26 éna:27 of the Illinois Revised Statutes.
Thé defendants nevertheless contend that they have a legal right.
to use said ptemises for said purpose by reason of a legal non-
conforming use based on the continuous use of said premises for
refuse disposal, beginniﬁg approxiﬁately in the year 1931, that
'is; prior to the enactment of the first Cook County zoning
ordinance in 1940, and that said section of_Chaptér 100 1/2 of
the illinqis Revised Statutes does'not7app1y to their operation.
Plaintiff has.controverted the foregoing contention but is pre-
pared to'concede:thé legal right of defendant to use said real
estate for a sanitary land fill opération provided defendants
‘agree to conform to the standards of operation hereinafter set
forth. | . . . -

- 10, In order to assure that the Opeiafions at the
-abave déscribed site shall continue to be conducﬁed at all times
in a manner thch shall create no nuisance, the pérties agree
that this Court may appoint an engineer. acceptable to the'Court'
and to all parties, who shall inspect the operétion at such

" times as scem fit.to him and as the Court may deem proper, and
who shall- have the authority'to-give'such direcﬁions as may seem
Aépropriaté and-necessafy to him. Said engineer shall be deemed
to be an officer of_this_Court."His compensatioﬁ and expenses
shall be taxed as costs of these proceedings, to be.paid bf

defendants.

NOW, THEREFORE, BY AGREEMENT OF THE PARTIES, 1T IS
ORDERED AS FOLLOVS:

. A. The sanitary land fill being presently operated

by SEXTON on the aforesaid real estate ownead by CATHOLIC BISHOP

ko 003 [gk: G721




is 1egél, is not in violation of any laWs»applicable thereto and
‘does not' constitute a nuisance and shall in no way be intérfered
with provided,'?nd as long -as, it is-conductéd.in accordance with
the standérds and subject to the céntrols'hereinafter set forth.
. B. CATHOLIC BISHOP aﬁd SEXTON are hereby permitted-
to operate the said sanitary lahd £fill operation on. the said
premisés subject to their continuing conformance with the fol-
i lowing standards and conditions: | |
a. Depositing réfuse in layeré of not more
than 6 feet after compaction;
b. Covefing completed layers and side slopes
at the end of each day with layers of not less
than 6 inches to one foot of earth;
c. Providing final cover of not less than.
5 feet 6f.clean earth at fhe.end.of the operation
and establishing and maintaining é finished
slopé on the outside perimeter of not more than
one foot vertical to four feet horizontal and
on the balance of the property not more fhan
- ' .one foot vertical to twenty feet horizontal;
a. Limiting the ‘area in which_refuse méy be
deposited in the course of any single day;
e. Keeping the dumping area reasonably free

'of'ﬁater_at all times by use of pumps and other-

f. Prohibiting open fires;

g. Keeping fire-fighting equipment available
at all times upon the prémise§ for prompt
extinction of all fires; _ - )

h. " Utilizing sprinkling equip"}nt to keep
‘dust down on roads; '

s G003 e 5708
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i. .Providing fences, landscaping and berms

in order to screen the operation to<thé greates£
_extent possible from view from outside the pfop—
perﬁy'liqes-of the aforesaid propefty. (The
existingfﬁerh along the southerly edge of Area 4
on 3lst Street, aé shown on Court's Exhibit 1 .
(see sdbpafégraph k below), shall be ekteﬁded
northward along the westerly perimeter of said
Area 4 at substantially the same height and grade
as.the.aforesaid,existing berm along 3ist Street,
said extension to be at said height and grade to
a point approximately 300 feet south of_Are& 1;
from said point the said berm shall continue to
be extended ﬁorfhwa;d to the junction of Areas 4
.and'l, but the height and grade shall taper down
- to meet the grade of Area 1 at said junction. .
All exterior portions of said befm on the exter-
nal perimeter of Area 4 and all portions of Area
1l (e#cept'those portions already. covered with black
'dirt and seeded) shall be covered with at least
(6) inches of black dirt and properly seeded so
as to provide a grass cover., In addition, not
less than ‘a total of Two Thousand (2)600) trees
and.bushes-not leSs.than two fZ)Iféet in height
at time of planting shall be planted intermit-
tently on Area i and on said berm on the peri—.
meter of Area 4 in order to creaée an estheti-
cally pleasing view from the west and south of
the premises. The following types pf bushes may

b 3 e G221
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be planted: honeyshckle, red twig ané'yéllow
. twig dogwood and lilac. fhg following types
of‘tfees may be planted: cottonwood, willow,
oak and maple. All such landscaping shall be
maiﬁtained by defendants and iehéwed when
necessary. The?éﬁove deécribed:extension of
the berm and landscaping shall be perfqrmed on
the following schedule: |
i. Commencement of berm con-

struction -- within ten (10) days of .
entry of this decree.

ii. Completion of berm construc-
tion, including addition of six (6)
-inches of top soil -- July 31, 1970.

iii. Completioh of planting of
grass, trees and bushes on completed
berm -- November 15, 1970.

iv. Completion of planting of grass,
trees and bushes on Area 1 -- November
15, 1969),

~

"j. Causing an examinatién of the site to
be made periodically and not less frequently
than twiée a month by a professional.rodent
contractor and taking prompt and effective
measures-to insure that rodents shall not
exist at the site; .

k. Complying with the requirement and
provisions of Court's Exhibit ), identified by
the signatures 6f the atgorneyS-of all the |

parties and admitted into evidence, said

.
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Exhibit shﬁwihg the following areas;

1. The completed area; |

' f.' The area in which sanitgfy land
£111 may be operated only through
November 30, 1970; commencing
December 1, 1970 only dry fill
opeiatiohé_éhall be permitted;

3. The area which consists of existing

slopes or slopes which will be - |
created from the filling of Area 2,

. said slopes rising from present _
'exlstlng grade to final grade -- the
filling of saié_slopes to be completed
as Area 6 is filled;

4. Area for dry £ill operations-only;
5.‘ 200 feet of tree reserve;
6. Area for sanitary land flll/g;§2§Ut

tlme restrlct 1on .
munsElIanmnnninanis

[P 1Y
-

1. Peimitting periodic inspections to be made
by the building inspeétor or other official of
.the-Villége of Oak Brook to be apbointed by said
"Village for that purpose to check the éompliance
by the defendants with the foregoing performance
standards only at reasonable_times during the

day.

C. The Court hereby appoints Orville Meyer

as the engincer to pcrform the functions described in

paragraph 10 of Lhe recitals of this decrce.
. 'l - Rl
buui ‘\JUJ FAce Gv.'-‘.!.
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D. Deféndants shall pay plaintiff's reasonable

{lattorneys fees in connection with these proceedings in an amount

not to excced Ten Thohs_aﬁd ($10,000.00) Dollars in 'accordance_with

statements to be submitted by plaintiff to defendants.

- E., This Court hereby retains jurisdiction of the

{lparties and the subject matter of these proceediﬁgs.

Dated: @;f\ '\? s 1969 -

- ENTER: -

APPROVED:

D6 B

Jack F. Bowers
Attorney for
Village of Oak Brook

KIRKLAND,;ELLIS, HODSON,
CHAFFETZ & MASTERS
/

4
¢

Pk 8
By. S ({\’j Li//lkkt‘g\

: Attorneys~ for
P . The Catholic Bishop of Chicago

Nicholad™ 1. Kitsos
Attorney for
Village 6f Oak Brook

ctorneys’ for John Sexton Sandi
Gravel Corp. and The Catholic
Bishop of Chicago

Harry H, Bros. ff

Iy
Attorney for . n L/ A s R s Yooy
Sexton Sand & “iravel Corﬁ.'5"*_"' '*'V"J e J3 3
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EXHIBIT 2

IEPA LETTER TO SEXTON DATED DECEMBER 23, 1987{
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,._.__ Illinois Environmental Protection Agency - P.0.Box 19276, Springfield, IL 62794-8276

217/782-6761

Refer to: LPC #0314520001 -- Cook County
: : Sexton Hinsdale Landfill
Superfund/General Correspondence

LPC #0311800001 -- Cook County
Sexton Matteson Landfill _
Superfund/General Correspondence

December 23, 1987

Mr. Joseph R. Benedict, Jr. .

John Sexton Contractors Company

1815 South Wolf Road '

Hillside, IL 60162 . -

Dear Mr. Benedict:

As a potential responsible party of the facility indicated in the above
heading, you are hereby notified that this facility is listed on the
pr0pgsed State Remedial Action Priorities List (SRAPL) which is being
published in the I11inois Register on January 04, 1988. The purpose
of the SRAPL is primarily to serve as an informational tool for use
by the Agency in identifying sites that appear to present a significant
risk to public health, welfare and/or the environment.

The initial identification of a site on the SRAPL is intended to guide
the. Agency in determining which sites warrant further investigations
designed to assess the nature and extent of the risks associated with
this site. These investigations will determine what State-financed
remedial action, if any, may be appropriate. :

Enc1osgd is a copy of the proposed rule. If you have any questions
regarding the SRAPL, please contact this office. :

~Sincerely, -

Porits 7V it -

Monte M. Nienkerk, Manager

State Site Management Unit

Rgmgdja1 Project Management Section
Division of Land Pollution Control

MMN:tk:4/25/13-2(12/15/87)

Enclosure

cc: Division File
. Maywood Region
Jim Frank
Gary King
Greg Michaud
Donald Massaro
Trust #21247



_ ILLINOIS REGISTER

ENVIRONMENTAL PROTECTION AGENCY
NOTICE OF PROPOSED AMENDMENTS

TITLE 35: ENVIRONMENTAL PROTECTION
SUBTITLE G: WASTE DISPOSAL .

CHAPTER II: ENVIRONMENTAL
PROTECTION AGENCY

PART 860
STATE REMEDIAL ACTION PRIORITIES LIST

SUBPART A: GENERAL

Section .

860.100 Purpose

860.110 Application _

- 860.120 Definitions .

860.130 Publication of the State Remedial Action Pr10r1t1es List

SUBPART B: LISTING OF SITES

Section

860.200 Basis for Listing S1tes on the State Remedial Action Prior1t1es List

860.210 State Remedial Action Priorities List

860.220 Determining Priorities for Remedial Action Among Sites Listed on the
State Remedial Action Priorities List

SUBPART C: DELETION OF SITES

~ Section
860.300 Basis for Deleting Sites from the State Remedial Action Pr1or1t1es
List

| AUTHORITY: Implementing and authorized by Section 4 and Section 22.2¢(d) of
the Environmental Protection Act (I11. Rev. Stat. 1985, ch. 111 1/2, pars.
1004 and 1022.2(d)) and 35 I11. Adm. Code 750.440(d).

SOURCE: Adopted at 9 I11. Reg. 12276, effective July 24, 1985; amended at 10
I11. Reg. 4226, effective February 26, 1986; amended at 11 I11. Reg. 12232,

effective July 9, 1987; amended at __ I11. Reg. , effective



—~— . ~ ILLINOIS REGISTER

ENVIRONMENTAL PROTECTION AGENCY

| NOTICE OF PROPOSED AMENDMENTS
Section 860,810 State Remedial Action Priorities List

——

GROUP 1
. ‘lv
e ame ' Tity County
Brockman Ne, 1 Ottawa LaSalle
- Koppers Co.-_ L " Carbondale Jackson
Hopkins Chemfcat co. Atlanta Logan
. ' pply i Madiso
Centeri upp y Granite City adison
Sauget Sitge: , " Cahokia/Sauget st. Clair
H&lL Lan@fn’]'_#f 1 Danville Vermilion
Sherex Cmcﬂ; o Mapleton _ Peoria
Cagg::temﬂ'n e Waste Carpentersville Kane
Thomas 12 Sireet 1 -
Landfily Srreet Danville Vermilion
Quincy Misfeqpatl” uinc Adams
Steagal éﬁdfﬂlf_ Galesburg Knox
GROUP 2
S!te Nag™ City County
. . . . -
Frinks Jistrial” Pecatonica Winnebago
Waste -
FirestefiTime Quirey Adams
_55“91:_:‘ o Addison DuPage -
-Stau ¥Chemfcal’ Chicago Heights Cook
Moss A®gean: Sauget st. Clair




.- earaT -

ILLINOIS REGISTER
ENVIRONMENTAL PROTECTION AGENCY
NOTICE OF PROPOSED AMENDMENTS

GROUP 3
STte Name - —  omw ~ County
Behn Drum o ' Marengo

Bennitt Landfill ' _ Rockdale

C.L. Hale Septic Cleaning ' ~ Wilmington
Cargill Chemical Products Chicago Heights

Caterpillar Tractor Company Joliet
J.J. Schultz Containers "~ Lemont

anson Chemical Division - E. St. Louis : ~St. Clair
Morrison City Dump Morrison Whiteside
Owens Il11inois Onized Club Streator _ LaSalle
Sexton Hinsdale Landfill Hinsdale - - Cook -
Sexton Matteson Landfill : Richton Park Cook
Smith Douglas, Inc. S. Streator - Livingston
South Central Terminal Pana ' Christian
Triem Steel & Processing Chicago Heights _ Cook

REMEDIATED RELEASES GROUP

$Tte Name ' — City ~ | County

Taylorville Landfill B Taylorville Christian

U.S. Drum : Chicago ' ' Cook
~Firestone Tire ' Quincy _ Adams

(Agency Note: The placement of a site in a particular "Group" in no way
represents the order in which the Agency may undertake remedial action at the
site in relation to other sites on the SRAPL. Remedial action has been
undertaken at sites placed in the Rmediated Releases Group, however further
remedial action may be necessary at such sites.)

(Source: Amended at __ I11. Reg. __, effective
MN:4378g,ts | |
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DEPARTMENT OF EMPLOYMENT SECURITY
NOTICE OF PROPOSED AMENDMENTS
Initial Regulatory Plexibility Analysis:

Date rules were submitted to the Small Business Office of
the Department of Commerce and Communlity Affairs: December
18, 1987.

Types of small businesses affected: All businesses shbject
to the Unemployment Insurance Act. :

Reportin bookkeeping or other procedures required for
comglxance- This proposed amendment sets forth the
time period for recoupment of benefits not for fraud by
claimant after January 1, 1984.

'zxggs of Erofesaional skills necessary for compliange:

None.

' The full text of the Proposed Amendments is identical to the' -
Emergency Amendments agggar[ng 2.237 of this issue of the

Illinois Register.

ILLINOIS REGISTER i ay
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ENVIRONMENTAL PROTECTION AGENCY "8
NOTICE OF PROPOSED AMENDMENTS

Headtng of Part: State Remedial Actfon Priorities List

Code Citation: 35 Ill. Adm. Code 860

Section Numbers: Proposed Action:

860.210

Statutory Authority: Sectfons 4 and 22.2(d) of the Environmental
Protection Act (Il!. Rev. Stat. 1985, ch. 111 1/2, pars. 1004 and
1022.2¢d)). .

Amendment

A Complete Description of the Subjects and Issues Involved: Pursuant to
35 I1l. Adm. Code 750.440(d), the Agency s required to adopt a State
priorities 1ist which sets forth those sites at which the Agency expects

‘to undertake remedial action. The Agency adopted such a 1ist and called

it the State Remedial Action Priorities List (SRAPL). The SRAPL became
offectlve on July 24, 1985, and was published in 9 I11. Reg. 12276 (August

9, 1985). The fourteen sites lsted In the August publication of the
SRAPL have been identified in this proposal as “Group 1.

The first update to the SRAPL became effective on February 26, 1986, and

‘'was published in 10 111, Reg. 4226 (March 7, 1986). The five sites added

in the March publication of the SRAPL have bsen tdentified as “Group 2".

The amendments set forth in this proposal will add an additional fourteen
sites to the SRAPL. These additional fourteen sites have been {dentified
in this proposal as “Group 3°.

Each time the Agency amends 35 I11. Adm. Code 860.210 to add additiona!
sites to the SRAPL, the Agency will establish a new “Group" to contain
these additfonal sites. This numbering system will dépict the
chronological development of the SRAPL and {s being proposed for this
purpose only. The placement of a site in a particular "Group” in no way
represents the order in which the Agency may undertake remedial actlon at
the site in relation to other sites on the SRAPL. For example, it is
possible that remedtal action may be undertaken at a site listed fn "Group
2" prior to undertaking remedial action at a stte iisted in "Group V*.

The purpose of the SRAPL is primarily to serve as an informational tool
for use by the Agency in identifying sites that appear to present a
stgnificant risk to public health, welfare or the environment. The
initial identification of a site on the SRAPL is intended to guide the
Agency in determining which sites warrant further investigations designed
to assess the nature and extent of the public health and environmental -
risks associated with the site and determine what State-financed remedial
action, iIf any, may be appropriate.
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: : ENVIRONMENTAL PROTECTION AGENCY ENVIRONMENTAL PROTECTION AGENCY
NOTICE OF PROPOSED AMENDMENTS ' NOTICE OF PROPOSED AMENDMENTS
Inclusion of a site on the SRAPL does not éstabl\sh that the Agency’ TITLE 35: ENVIRONMENTAL PROTECTION
necessarily will undertake remedial action at the site. The listing of a SUBTITLE G: WASTE DISPOSAL
site on the SRAPL does not require apy actlon of any private party, nor )
. does it determine the 11ability of -any party for the cost of the clean-up CHAPTER II: ENVIRONMENTAL
of the stte. : PROTECTION- AGENCY
§) 1l| this gropgsed rule replace an emergency rule currently in effect? No. . PART

860 -.-
STATE REMEDIAL ACTION PRIORITIES LIST

D Does_this rulemaking contain_an automatic repeal date? No.
SUBPART A: GENERAL

8) Does thls proposed amendment contain jncorporation by reference? No.

.Section .
9) Are there any other proposed amendments pending on this part? No. ) 860.100 Purpose
: 860.110 Application
10) Statement of Statewide Policy Objectives: N/A _ 860.120 Definttions

860.130 Publication of the State Remedial Actlon Priorities Llst

1) Time, Place and Manner in which interested persons may comment on this
- proposed rulemaking: Persons who wish to submit comments on this proposed ) . SUBPART B: LISTING OF SITES
‘. rule may submit them in urltlng by no later than 45 days after publication : :
of this notice to: Section
860.200 Basis for Listing Sites on the State Remedial Action Priorities List
Mr. Phillip Van Ness ' ) : 860.210 State Remedia) Action Priorities List
IN1inois Environmental Protection Agency . nyL’ 860.220 Determining Priorities for Remedial Action Among Sites Listed on the
2200 Churchill Road ) ﬁi,.iéuiyLL, State Remedial Action Priorities List
P.0. Box 19276 - 2. - _
Springfield, Illinols 62794-9276 SUBPART C: DELETION OF SITES
© 12) Initia) Requlatory Flexiblllty Analysis: : : Section
' : : 860-300. Basis for Deletlnq Sites from the State Remedial Action Priorities
A) Date rule was submitted to the Business Assistance Office of the ) N . List

Department of Commerce and Community Affairs: December 21, 1987 )
o AUTHORITY: Implementing and authorized by Section 4 and Section 22.2(d) of

B) Types of small businesses affected. Any small business listed herein the Environmental Protection Act (I11. Rev. Stat. 1985, ch. 111 1/2, pars.
as owning or operating a facility which poses a significant " 1004 and-1022.2(d)> and 35 I11. Adm. Code 750.440(d).
environmental problem and requires remediation.

] SOURCE: Adopted at 9 111. Reg. 12276, effective July 24, 1985; amended at 10
C)  Reporting, bookkeeping or other procedures required for compliance: 111. Reg. 4226, effective February 26, 19856; amended at 11 I11. Reg. 12232,
"Not applicable; as noted in item (5) above, 1isting of a faciltty effective July 9, 1987; amended at __ I11. Reg. , effective
herein does not require any action of any party; tt serves chiefly to i i
guide the Agency in determining which sites warrant further
investigation and what State-financed remedial action, if any, is
appropriate.

D) Types of professional skllls necessary for compliance: Not
applicable.

- The Full Text of the Proposed rule begins on the next page:
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ENVIRONMENTAL PROTECTION AGENCY
NOTICE OF PROPOSED AMENDNENTS

By .
: ' ENVIRONMENTAL PROTECTION AGENCY
NOTICE OF PR_OPOSEb AMENDMENTS

(Source: . Amended at __ Ill. Reg. , effective

MN:4378g,ts

Section 860.210 State Remedial Action Priorities List - o . L GROUP 3
GROUP 1
STte Name Ly County - Ma
. . : Behn Drum ren cHenry
i Bennitt Landfi)) ﬁoidaie 1AM}
Brockman Yo, 1 - : Ottawa LaSalle C.L. Hale Septic Cleaning Wiimington WY |
Xoppers Co. - Carbondale Jackson Cargill Chemical Products Chicago Helghts Cook
Hopkins Chemical Co. Atlanta Logan Caterpillar Tractor Company oliet WY1
Modern Plating Freeport Stephenson J.J. Schultz Containers Lemont Cook
St. Louis Army Supply Granite City Madison Lanson Chemical Division E. St. Louls St. Clair
Center : Morrison City Dump Morr fson ‘Whiteside
Sanget Sites Cahok{a/Sauget St. Clatr Owens [I1inois Onized Club Streator - LaSalle
H&L Landfill # 1 Danville Yermii{on Sexton Hinsdale Landfil. iinsdale Cook
Sherex Chemical Mapleton Peor{a Sexton Matteson Landfil chton Park Cook
Carpentersville Waste Carpentersville Kane Smith Douglas, Inc. S. Streator Livingston
Site South Central Terminal Pana Christian
Thgma:f}]Z;.h Street Danville Yermilion Triem Steel & Processing Chicago Heights Cook -
an
Quincy Municipal Quincy Adams - '
Landf111 #2 and #3 i REMEDIATED RELEASES GROUP
Steagal Landfill Galeshurg Knox . ~
Site Name City County
GROUP 2 .
. . . Taylorville Landfill Taylorville Christian
STte Name City County U.S. Orum Chicago Cook
. Firestone Tire Quincy Adams
Frinks Industrial Pecatonica Winnebago ' ’
~ MHaste : (Agency Note: The placement of a site in a particular "Group® In no way
Firestene-Fire Quiney -Adams represents the order in which the Agency may undertake remedia) action at the
Escast Addison DuPage site in relation to other sites on the SRAPL. Remedla) action has been
‘Stauffer Chemical Chicago Heights Cook undertaken at sites placed in the Rmediated Releases Group; however, further
Moss American Sauget St. Clair remedial actton may be necessary at such sttes.)



EXHIBIT 3

SEXTON LETTER TO ’USEPA REGION V DATED JUNE 9, 1981




John Sexton Saﬁd &

@ - ' Gravel Corp.
{’*- S d *g‘ oYY, 1815 South Wolt Road
=TSN @ﬁ Hiltside. lllinois 60162
312-449-1250

June 9, 1981

United States Environmental

_ Protection Agency, Region 5

. Sites Notification

Chicago, Illinois 60604

' Re: Notification Under Comprehensive
Environmental Response, Compensation,
and Liability Act of 1980

Dear Sirs:

John Sexton Sand & Gravel Corp. (hereinafter referred to as ''Sexton')

is providing this letter and the attached information pursuant to the

Comprehensive Environmental Response, Compensation, and Liability Act
of 1980 (hereinafter the "Act').

For a number of vears Sexton has engaged in the operation of facilities
at which certain waste materials have been deposited.

This letter should be considered as a filing by Sexton under Section 103(c)
of the Act. Although Sexton is filing notification under that section of
the Act, such filing is not meant to be an admission by.Sexton that it has
owned or operated or presently owns or operates, a "dispesal facility",

as that term is defined in 40 C.F.R. Par:t 260.10(13), or thar Sexton'is
otherwise obligated to file any notification under the Act. Rather,

Sexton submits the information herein merely to make "of —ecord” its past
and present waste management activities. '

In this regard, it should be noted that a number of waste management sites
"operated by Sexton are identified in a report entitled "Waste Disposal _
Site Survey' published in 1979 by the Subcommittee on Oversight and Inves-

tigations of the Committee on Interstate and Foreign Commerce, House of
Representatives, Ninety-Sixth Congress (hereinafter the "Eckhardt Report").
Sexton is concerned that the mere listing of one or more of its sites in-
the Eckhardt Report will cause the United States Environmental Protection
Agency (hereinaFTER '"USEPA" to6 pursue enforcement or other action under
Secrtion 103(c) of the Act in the event notification for these sites is not
submitted by Sexton. Because of this, Sexton is providing information on



United States Environmental
Protection Agency

June 9, 1981

Page 2

its sites, including those listed in the Eckhardt Report, even where
"hazardous waste disposal activities never took place at the respective
site. :

Sexton has noted that the Form published by the USEPA at 46 Federal
Register 22144 (April 15, 1981) is optional. And because that form is not
applicable to numerous of Sexton's past and present operations, Sexton has
chosen to submit notification which provides the following information:

Person Required to Notify
Site Location
Person to Contact
Relationship of site to Person Required to Notlfy
Listed in Eckhardt Report
Dates of Waste Handling
Waste Type
1. General Type of Waste
2. Source of Waste
Facility Type
Total Facility Waste Amount
Total Facility Area
Known, Suspected or Likely Releases tec the Environment

-

Finally, because items H and 1 of the Form published at 46 Federal Register
22144 (April 15, 1981) are optiona, Sexton has not included that information
in the norification.

Sincerely,

Arthur A. Daniels
Executive Vice President
John Sexton Sand & Gravel Corp.

AAD:ms




NOTIFICATION

Person Required to Notify:

Site Location:

Person to Contact:

Relationship of Site to
Person Required to
Notify:

Listed in Eckhardt Report:

Dates of Waste Handling:

‘Waste Type:

1. General Type of Waste:

2. Source of Waste:

Facility-Type:

Total Facility Waste

Amount: .
Total Facility Area: .

Known, Suspected or .
Likely Releases to the
Environment:

John Sexton Sand & Gravel Corp,
1815 South Wolf Road
#Hillside, Illinois 60162

Hinsdale/Sexton

11700 West 31st Street
Hinsdale -
Cook County, Illinois 60521

Arthur A. Damniels _
John Sexton Sand & Gravel Corp.

- 1815 South Wolf Road

Hillside, Illinois 60162
(312)499-1250 -

Operator

Yes, pages 95 and 107

1959 uhtil Present

Mixed municipal, commercial,
industrial, construction

debris
Construction, residential,
commercial, sanitary/refuse

Sanitary landfill

16,000,000 cubic yard

275 acres

None



' EXHIBIT 4

- IEPA LETTER TO MR. RAY ALBRECHT OF WESTERN ELECTRIC CO.

- DATED OCTOBER 20, 1980




-k, lino’s Env ronmental
Protection Agency '

1701 S, 1t Sy,
" Moywoad, I, 60

O te cragm

312/3459780
Refer to: Cook County - 03145201 - Hinsdale/Sexton
October 20, 1980

Western Electric Company
22nd and Cicero .
Cicero, Illinois 60623

Hr. Ray Albrecht,

‘On September 9, 1980, Western Electric Company and Kucera Disposal Company
were involved in an incident in which a load of refuse from your Foundry
Division caught fire on route to be landfilled. This hot load produced
fumes that sent two police officers to the hospital for treatment of eye
and skin irratation. The load was taken to Hinsdale/Sexton landfill, was
unloaded and temporarlly covered.

Information from your office and Kucera Disposal indicates that approximately
200-4001bs. of Calcium Oxide contained in lined cardboard boxes were deposited
‘into a roll-off box used for the disposal of general refuse only. Rain

‘that morning, is likely to have caused the Calcium Oxide to react and produce
enough heat to start the roll-off box on fire. The Calcium Oxide ( a special .
waste ) should not have been deposited in a receptacle used for general
refuse, but put into a separate receptacle for special waste. This Agency
therefore requests that Western Electric Company take appropriate measures

to inform it's employees on the proper handling and disposal techniques for
Special Waste, to insure that a potentially dangerous incident such as this
does not threaten the health and safety of your employees, or the general
public in the future

Your cooperation and concern in this matter is certainly appreciated, if

this Agency can be of any assistance please feel free to contact us.

Sincerely,

,,i?t;__;___tug,cuAau.4e’;p

Kenneth P. Bechely, Northern Region Manager
Field Operations Section

Division of Land/Noise Pollution Control
BPB/bpb

cc: Division File J//
Northern Region




EXHIBIT 5

IEPA LETTER TO JOHN SEXTON SAND & GRAVEL CORP.

DATED OCTOBER 9, 1980



et

| irtois Env ronmental .
Protection Agency

ﬁ.l : o,

*
i
If

1701 S. 15t 51,
Maywood, 1), 601

1701 S..First Ave. - 6th Fl.
Maywood, IL 60153

312).545-9780 o : - QWCQ#; |

Refer to: Cook County - 03145201 - Hinsdale/Sexton
October 9, 1980

John Sexton Sand & Gravel Corp.
1815 South Wolf Road :
- Hillside, IL 60162

‘Dear Sir:

= Your solid waste disposal faéility was visited on September 11, 1980 in
. response to the emergency deposition of a hot load, which contained un-
known chemicals. :

Three samples were collected on the above date and the analysis forwarded
to you. We have found the material deposited at your site to be non-
bardaus. You are urged to apply for a supplemental permit to accept the
subject load at your site or notify Western Electric and/or Kucera Disposal
Co. of the need for its removal.

Your cooperation in this matter is .certainly appreciated. If this Agency
can be of further assistance, please feel free to contact us.

" Sincerely,

ﬁ‘;;—-—-eﬁ.eécx,d}

Kenneth P. Bechely, Northern Region Managef'
Field Operations Section : .
Diviglon of Land/Noise Pollution Control

DMS /dmus

cc: Division File
Northern Region“’



EXHIBIT 6

THREE IEPA SPECIAL ANALYSIS FORMS DATED SEPTEMBER id



b g

'-Ti.x:e Collected; l }0/”‘ | : Lab # 01 3] 5 SEP1 0
o : SPECI_AL FNALYSIS FORM
Date Collected: 7/9 PO _ Date Received
. 7 T .
ILLINGIS ENVIROIGNIAL PROTECTION AGENCY
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h [T e PO e
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\ /
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v ——— i
Fe =0. 0 AT O'OIR' _
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—— . - ——
_Ra 0.4 RECERED
— “ N =
Co( Ve O.D (o} . \ ,
Cr-00Ff = pAPC

LPC-8A 4/77 : (XOT FOR DATA PROCESSING) . //, "/
. . L,
. . . / 4
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Lab #

Date Collected:

9/ 7/1’6

SPECIAL /MALYSIS FORM

01316 SEP10

Date Received

ILLINOIS ENVIRONMZNTAL PROTECTION AGENCY

X 202 DIVISION OF LAND/NOISE POLLUTION CONTROL
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Lac k
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——

-,.\
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COLLECTED BY:

//’?» o’/ /j.f/"‘”/ "
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1
- DATE

d

s, Eects EORTTE
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|14 1) " Hg._.<%e0.e¢5 |
| —
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—— .

Z3/4 -0, [
. (,&1"19'0 o) ﬁﬁ' , I -
Cr.00 | L)
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”.L EP/\ DEPO

SrATF nt' 'H"'nunn Pyetd
1 Ay

LPC-8A 4/77

(NOT FOR DATA PROCESSING) -
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/7&@
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EXHIBIT 7 -

WALTER H. FLOOD & CO., INC.,

SOIL INVESTiGATION NO. 7205-0010
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WALTER H. FLOOD & CO.. INC.  Soil invescigation Ne. 7205-0010
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.WALTER H. FLOOD_& CO.. INC Seil inveszigation Ne. T205-00!0

Page 2
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WALTER H. FLOOD & CO.. INC.
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EXHIBIT 8

ALTERNATIVE RECALCULATIONS OF HRS GROUND WATER ROUTE WORK SHEET



EXHIBIT 8-1

: (see discussion at text, p. 20; 22-23)
Correct "Physical State" and- "Contalnment“ scores;
all other USEPA assumptlons unchanged
Ground Water Route Work Sheet
Assigned Value Muiti- Max. Ref.
Rating Factor (Circle One) plier Score Score | (Section) |
= = — .
[ observea Release @ 43 1 0 45 31
Il observed release is given 3 score of 45, proceed to line E
_ it observed reiease is given a score of 0, procaed to line @.
@ Route Characteristics : 3.2
Depth to Aquilar of 0 1 2 @ 2 6 8
Concern .
Net Precipitation 0 2 3 1 1 - 3
Permeability of the 0 23 1 1 3
Unsaturated Zone ' .
Physical State 0@ 2 3 1 1 3
Total Route Characteristics Score 9 15
@ Containment 0 0 23 1 1 3 3.3
(2 waste characterisiics ' o 3.4
Toxicity/ Persistence 036 91215 ® 1 18 18
Hazardous Waste o(M23eser8 1 1 8
Quantity
Total Waste Characteristics Score 19 26
[ﬂ Targets _ . 38
Ground Water Use 1 2 @ 3 9 9 :
Distance to Nearest 0 4 8 10 1 40 40
Well/Population 12 16 18 20
Served 24 30 232 3
_ - Total Targets Score 49| 49
B itine [1] is ¢s. muniply [ x [@ x [5) 8379
iwine [1] iso. muipy [ = 3 x [ x @] 57,330
@ oivide iine [€] by 57.330 and muttipty by 100 Sqw~

14.62

FIGURE 2

GROUND WATER ROUTE WORK SHEET




EXHIBIT 8-1 (continued)

'8 . §2
Groundwater Route Score (Sgy,) . 14.62 213 74
Surface Water Route Score (Sgw)
0. Q'O 0.00
Air Route Score (Sa) 0.00 ©0.00
Szw + s:w + si W '
¢ % /> 213,74
7 2 Z ‘ '
Vistu* Stu * S ///% 14.62

7. . 2 2 ..
\/sw+s"+sa /1.73 Spy =

8.45

| FIGURE 10 |
WORKSHEET FOR COMPUTING Sy

&
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EXHIBIT 8-2

(see discussion at text, pp. 19-21) L
Correct "Route Characteristics" and "Waste Characteristics"

scores; all other USEPA assumptions unchanged

W

Ground Water Route Work Sheet
. Assigned Value Multi- | Max. .nei.
Rating F_'°t°' ) (Circte One) plier Score Score | (Section)
| = _ —— ,
El Observed Release : @ _ ) ' 1] o] 8| aa
! observed release Is given. 8 score of 45, proceed (o line E
il observed reiease is given a score of 0, proceed o line @.
E"] Route Characteristics - - _ _ o : 3.2
Depth to Aquifer of ’ @ 1 223 2 0 8
Concern :
Net Precipitation - ] 22 1 1 - 3
Permeability of the 0 23 1 1 3
Unsaturated Zone o
Physical State 0 @ 23 B 1 3
Total Route Characteristics Score 3 15
@ Containment : 01 2 @ ' 1 3 3 33
E Waste Characteristics . ’ 34
Toxicity/Persistence (0) 3 6 9121518 1 0 1
Mazardous Waste . (0)1 2 3 4 56 78 1 0 8
Quantity .
Total >Waste Characteristics Score 0 28
& Targets ' _ ' 38
Ground Water Use 0 1 2 @ 3 9 ]
Distance to Nearest 0 4 6 8 10 1 40 40
Well/Population : 12 16 18 20
Served 24 30 22 3%
Tblal Ta_rgels Score . 49 49
[El 1t line m is 45, multiply E x E X @ : )
ittine [1] is0. mutiply [2] x 3] x x [§ | o |sna0]f
m' Divide line @ by 57.330 and muitiply by 100 Sgw= 0
FIGURE 2

- GROUND WATER RO'UTE WORK SHEET



EXHIBIT 8-2 (continued)

Groundwater Route Score (Sgy) 0 0
Surface Water nb;n_e Score (Sqw] B 0
Alr Rouu- Score (Sa) 0o 0
Vs | 7//////% o
\f_s:w+ s2, +82 /1.-73 -5y = - ///////% o

o 'FIGURE 10 o
WORKSHEET FOR COMPUTING Sy

T

-~ L T e AN



EXHIBIT 8-3

(see discussion at text, pp. 23-29)

Correct "Targets“ scores; all other USEPA assumptlons

unchanged
Ground Water Route Work Sheet
- Asgigned Value Muiti- | Max. Ref. .
Rating Factor (Circle One} plier Score Score | (Section)
— — —_—— —————
0] ovserved Release @ '3 1 o] e a1
It observed release Is givan & score of 45, proceed to line [4].
([} observcd release is given 3 score of 0, proceed to line m.
@ Route Characteristics _ . 3.2
Depth to Aquiler of -0 1 2'@ ’ . 2 6 g :
Concern - )
Net Precipitation - 0()2 23 1 1. 3
Permeability of the 0 2 3 1 1 3
Unsaturated Zone
Physical State .01 @ 3 : : 1 2 3
' Total Route Characteristics Score 10 15
@ Containment . - 0.1 2 @ 1 3 3 33
0] ‘Waste Characteristics _ ' 34
Toxicity/Persistence - 38 31218 @ 118 8
Hazardous Waste @ 2 34 6 78 1 1 8
Quantity :
\
Total Waste Characteristics Score "19 26
0] fugms : ' as
Ground Waler Use * 0 3 6 9.
Distance to Nearest 0 4 8 GGD 1 10 @«
Well/Population 12 16 18
Served *% - 24 30 32 35 40
Tolal Targets Score 16 49
L] ling 0] is s, multiply 0 (@ =3 9120
itiine [1] is 0. multiply G x3 x [{ B - 157330
m Divide line ' by 57,330 and multiply by 100 R Sgw= 15.91
FIGURE 2

GROUND WATER ROUTE WORK SHEET

* "Ground Water Use" score should be 2, indicating "drinking water with
municipal water from alternate unthreatened source available." Water is
available from Westchester. See discussion at text, pp. 41-42. '

. ** "Distance to Nearest Well/Populatlon Served" score should be 10. -Nearest.- .
wells are 20 re31dent1al wells in Hickory Lane subdivision. Population.
served is 20 .x 3.8 = 76. See HRS Guidance at 800.

R T T B S T - C e e e e B TP




EXHIBIT 8-3 (continued)

s s?
Groundwal'e_f Route Score (Sgy,) 15. 91 '253.13
Surface Water Roufe Score (Sgw) 0.00 0.00
o_«ir Route Score (Sa) - _ 0.00 0. 0-0
R/
svw+ssw+sa _ o ///////// 15.91
9.20

Vsl +si, 45 [11 =5y~ ////////

FIGURE 10
WORKSHEET FOR COMPUTING Sy



Correct “Route Characterlstlcs

*

"EXHIBIT 8-4

(see discussion at text,

and "Targets" scores

pp.

20-29)"

"Containment," "Waste Characteristics,"

Ground Water Route Work Sheet
Assigned. Value Multie Max. Rel.
Rating Factor {Circle One) plier Score Score | (Section)
0] Observed Release @ 5 1 ol & |  a
Il observed release i3 givan a score of 45, procood to line E
I observed release is given a score of 0, procnd to line @.
@ Route Charactomtlcs _ 3.2
. Depth to Aquifer of @ 1 J 2 -0 8
Concern . : 1
Net Precipitation 0 8 2 3 1 R
Permeability of the 0 213 1 1 3
Unsaturated Zone '
Physical State 0 @ 23 1 13
Total Route Characteristics Score 3 13
E] Containment 0 @ 23 1 1 3 3.3
E Waste Charaétaris\ics . . _ . 3.4
Toxicity/Persistence 0)3 6 9121518 1 0 18
- Hazardous Waste o)1 2 4 58678 1 0 8
Quantity _
\
Total Waste Characteristics Score 0 26
Eﬂ Targets as
Ground Water Use * 3 6 9
Dlstanl%e toiNearest ]12 1: ‘g 23 . 1 10 40
1} ti
g’:nedc’%‘*a on 24 30 32 35 40
_ Total Targets Score 16 49
B 1tine [1] ises. munipy [0 = [@ x [ 0
~ arvine 7] iso. muttipy [2] x 3] x [3] x [§ 52,330
m Divide line by 57.330 and muitiply by 100 _ Sgw= 0

_ "Ground Water Use" score should be 2,
~ municipal water from alternate. unthreatened source available."
available from Westchester.

FIGURE 2

GROUND WATER ROUTE WORK SHEET

See discussion at text,

pp.

41-42,

indicsating "drinking water with
Water is

** "Distance to Nearest Well/Population Served" score should be 10. Nearest
wells are 20 re51dent1al wells in Hickory- Lane subdivision.
served is 20 x 3.8. 76.

See HRS Guidance at 800.

Population



EXHIBIT'8—4 (continued)

s s2
Groundwater Route Score (Sgy) - _ 0 0
Surtace Water Route Score (Syw) O 0 0
Air Route Score (Sa) 0
2,2, .52 ///////// P
Vs, +s5,+ sk ///////// _0
CELATVERC///IR

FIGURE 10
WORKSHEET FOR COMPUTING Sy
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- EXHIBIT 9

IEPA MEMORANDUM TO MONTE NIENKIRK

DATED DECEMBER 17, 1987




" FROM:

SUBJECT:

ILLINOIS ENVIRONMENTAL PROTECTION AGENCY

| 8171371388 ©9:83  ELDREDGE ENGINEERING - 312 369 1448 P.@2

December 17, 1987

._ Monte Neinkerk

IEPA, Northern Region

Review of Groundwater Monitoring Program at the Sexton/Hinsdale Landf{11
Technical/General Correspondence '

Cook County/Hinsdale - Sexton

0314520001 -

Site Review

The Hinsdale - Sexton Municipal landfill ‘over 300 acres} 1s adjacent to

the 294 Tri-State Tollway just north of Hinsaaie, [Tlinois., Fourty to eighty
feet of Municipal and Commercial waste was deposited at the site. The site
received waste from 1958 to 1985 when final cover, MSD sludge, and final
vegetative cover was applied.

The present groundwater monitoring program consists of four wells, Three
of which are perennially dry. The one water yielding well is screened in
out wash sands and gravels upgradient of the landfill. Thus no down gradient
wells exist, no accurate data on groundwater flow direction or groundwater -

- quality is available for the site.

Concerns

The private well sampling program,was recently used to evaluate the safety
of groundwater for drinking in the area southeast of the site. This was =

 done in conjunction with U.S.E.P.A. Although the results of this sampliing

are preliminary and could be due to lab contaminants, low parts per billion
Methylene Chloride and Phthalates have been detected in private supplies.
Groundwater 1s used extensively in the area for private, commercial and
municipal use. The lack of a groundwater monitoring program and a potential
release was reason for score the site. The scoring qualifies the site for
the SRAPL even though it was assumed there was as yet no observed release.

The site begah operationé'during a period of minimal regulatory oversight
in an area which was thought to be a small sand and gravel quarry as well
as a rock quarry. . Thus waste could have been placed in an area which could

 directly impact groundwater. The site Geology consists of shallow silurian

bedrock near the surface in the southern part of the site and dipping to

the north,to form an area of pre-glacial drainage referred to as a bedrock
valley. This silurian unit ranges from 50 to 150 feet thick at the site.
Overlying the silurian unit in the bedrock valley is system of outwash units
commonly called valley train material, This 1§ vary course sand and gravel
:nit ¥1th s1Tts and clays discontinuously deposited in what could be meander
eposits. _ ' o ' -

MEMORANDUM



. @1,13/1988 ' ©9:05 ELDREDGE ENGINEERING 312 369 1440 P.Q3

- Cook County/Hinsdale - Sexton
0314520001 .
Page 2 -

~ Overlying the valley train material is a complex system of wedron Ti 1
materials, lake bed siits and additional out wash sand units. These out

wash units and_the Bedrock are major sources of drinking water fn Northeastern

f111nois. | |

The data submitted by Eldredge eng1neer1ng 1nd1cates that regionally, groundwater-_

is moving to the south and east. This doesn't consider the site specific

geology. The Agency's opinion is that the out wash units groundwater is

flowing to the north and northwest toward the axis of the Bedrock Valley

and that the bedrock aquifer flows to the north and east. In any case there

is a total lack of monitoring information at the site. - ’

Recommendations

It is the Agencys position that an upgraded groundwater monitoring program

should be implemented. This program should include a series of cluster

wells completed in the bedrock and the shallow outwash units. The hydrology

of the area indicated that groundwater migrates through these units very

rapidly. Thus a tight well spacing is necessary in the down gradient directions.

-~ Also in the old fill area, which was more likely to have accepted hazardous
waste and less likely to have been properly engineered. a tight well spacing

wil]l be necessary. .

TE:bJ:06J

cc: Cliff Gould
Northern Region File
Division File

Attached
1964 - Water level after drilling map
1972 - Water level after drilling map
North-South Geologic Cross-Section
Proposal for upgrade of Groundwater Monttor1ng Plan
Strip log all borings on-site.
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EXHIBIT 10

MAP OF SUBSURFACE INVESTIGATION

PREPARED BY ELDREDGE ENGINEERING ASSOCIATES, INC.
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EXHIBIT 11

DEPARTMENT OF HEALTH AND HUMAN SERVICES-MEMORANDUM

FROM TOXICOLOGIST, OFFICE OF HEALTH ASSESSMENT,

REGARDING SEXTON LANDFILL, DATED JANUARY 14, 1987



From

Subiact

Regulations (WIPDWR) and National

‘these water supglles,

G2 A ME T OF HEALTH & HUM AN TR Lss

T gl 2 megetn Core:
agiegy vt Tm 2 Suf.larcas
ir s Sisease -2 -

JAL i a e
Toxicologist

Gffice of Health Assessment
Zealth Consultation

Sexton Landfill (SI-87—0‘7) <
n-nsc.le, Tllinois _ -

The Record

ZIZCUTIVE STHMARY

The’ ..'wironmental P“otection Agency (r.PA), Reglon V Office, has requested

the Agencj for Tox-c Substances and Disease Registr; (

‘Memorancum

F??

TFR8 031987

o

Program.
Su;uaort Secfuun oot

TSDR) to review the

results of groundwater sacples frcp eight residential wells analyzed for a -

7ariety of inerganic elements and

these substances were compared to

(NSDWR), and other applicable criteria.

organic comgounda,
vatioral Interia Prizary Drinking Water
Seccadary Drinking Water

Concentrations of

Regulations

Aralyses of the data suggest no’

long-term health ccnceras fcr the res‘denus frc: daily ccnsucption of

sodium diet

£CXG 20U

except for those persons who Zay require a lcw

Sexton landfill has bdeen in oteration since t2e 1950's and tlere is no

record of hazardcus wastes being-dis;osed into the landril:,

direction of grouncwater flow 15 szid by =
the site,

recently sacpled {Cctobder

N - < -~

s3nt- Lo tite Agerev ¢

Sexton landlill,

"

. Jata pocxagse for lexton landfill,

A A
s -

ind validatioen,

2ight residential wells, located east of t:

Toxia 3ubstanc2s3 and Jisesze

The primzary
td bYe 2ast or scutheast frem

were

1)

landfill,

1586) for contaminanta and these data have béen

- - 7 gmeam s
Rzgistry {ATIDA)

fer

resultsa



i

?3ag2 Z - The Record

Buadel ot fcichds]

Lodoad1a)

ZIPDUR are zaxiaun contaﬂ-"ant levels (2CL) derived frew scient-fic _

stqdlas intended to prevent the development o, chrenic health effects frop

daily ingeStion.or-contaninated water. Bariun (%CL, 1000 ug/l) was found
in all éight wells saspled at a maxizun concentration of 119 ug/l (uell
9¢3). Cadaiua (MCL, 10_ug/1 as found in wells SO1 (1.3 ug/1), 802

(9.1 ug/1); 'scs (3.11 ug/1), and SC6 (3.11 ug/l). Lead (¥CL, SO ug/l) was
found in well SO01 at a corcentration of 4.7 ug/l. ' |

qSDlR’are not based upon ootehtiai health er? écts but ratheb.aesthetic
corcerns such as offens*ve tast=s ard odors. The levels of iron réportéd
in all wells except SC5 ezceed the NSDWR standard of 3C0 ug/l. The leQeis
of manganese in all welis xcept 507 and sua exceed the NSDWR standard of
50'ug/1 Jone of the wells were found to exc2ed the stardard set for
copper at 1000 ug 1 er zine at 506G ug/l

£PA has established 3cnitoring requirecents for sedium in municipal water

supplies. In view of the high sodius levels f:sund (ringze, 25,900 -

100,000 ug/l), ATSDR weuld reccmzend that all users of tiese wells te

2ctified of the situzticn since 29,000 Je,- Is that value that physicians

should take into account for zcd:ifying the diet of persons on a

scdiuz-restrictad died.

Currently, there are no regulatory water staadards for bdoror, nickel, and
strontiva. A repcrt ¢f the Naticnal pczldexy 37 Selences Cormi-tee on
later Quality Criteriz ia 16E3 reccerded = permlssib;e 2izis of

1CC0 ug/l ©ar Soron In drinking water., The IPA-Cffize of Drinking Water
nas sucsestad 350 ug/* andlst,sco'ug/l l1if3tiz2 Zprinlting water equivalent
12velld (2WIL for nisksl znd siosabium reszactivaelr, Thesze s ggesteq
per—issidble i3€213 7er2 nct axceeded in ary wWell. In addition, regortec
Levels of :i;hiﬁ:, ¢zlelmm, 2agresiuz, pctazsiun, and sulfur, are rot of

healsth 2crncera %o anr rasijens,




Py

-

23221 = Tha Recerm

The 1:zzmon findiag of 3¢3(<-e°-1'he-7-\ phthala%e and other phthalate

asters at ievels rang-ng 0 ~6-ug/;_.n all wells i3 a0t a healta concera

2nd 2z’ reflect ¢aboratcr1 corntizinaticn. Phenol at eoncentrations arourd

3 ug/l in all wells except 301 is an unlikely 1aboratory contaninant but |
13 not of health significance at theseilevels. In addition, phenol was
i{dentified in the laboratery blank (R08) at a concentration of 3.3 ug/l1.

_ Inorganic metals and metallic ccmpounds are trequently_reported waste sita

ccntaminants as a direct consequence of the increasing technologic usa of
Jetals. At present, no long-term hedlth concerns were identified for the

residents who draw their drihking water from the eigzht wells, except f&r

those persons who may require a sod‘um-restricted diet

The findings of low leve s of cadm-u: and lead in several wells should be
confxrned, as the reported levels were close to the licits of laboratarj
detection. Establishing a relationship betieen these metals and site

activities would_requiré sacpling of downgradieht monitoring wells.

Reviewers:

william Z:idulas, ?h.D.
tark ¥eClanahan, ?h.0.
Stephea Von Allzen

Ccn*urz;- (,//(

”ia"k 4. 3ashor, ?..

Director, CfZflce of Feallll Assessaent




- EXHIBIT 12

IEPA LETTER TO MR. GEORGEHLAMPERC

DATED MARCH_30, 1987



@2/19-1988 16:13  ELDREDGE ENGINEERING. 312 369 1440 P.03

@ * Illinois Environmental Prot_éction Agency - . 1701 First Avenue, Maywood. IL 60153

312/345-9780

_ Refer to: 0314520001-Cbok County-HinsdaTé Sexton
' Private Well Testing ' _ _

March 30, 1987

George Lamperc
- 12 ‘Hickory Lane :
O0ak Brook, Illinois 60521

Dear Mr. Lamperc:

In accordance with P,A. 83-1356 (Private Well Testing), a sample of

- your well water was collected on December 4, 1986. This sample was
tested for inorganics, which have established drinking water
standards, and include heavy metals and nitrates, and for organics,
which include pesticides and PCB's, volatile chlorinated and
aromatic compounds, hydrocarbons and herbicides.

The analytical results from this testing are enclosed. The results
show that no maximum allowable concentrations were exceeded nor were
any organic compounds detected. S

‘Should you have any questions, please contact the undersigned.

Sincerely, :
{ .

“Cliff Gould, Northern'Regioh Manager
Field Operations Section _
Division of Land Pollution Control

€6:JB:dfa:0572K
Enclosufe |

cc: Division File :
Northern Region o
I11inois Dept. of Public Health-Paul Levin
Cook County Health Dept.-Bob Wollschlager
John Sexton Sand & Gravel Co. _
USEPA-Doug Yeskis '
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SEXTON LETTER TO MR._- MONTE NIENKIRK, IEPA

 DATED FEBRUARY 10, 1988




John Sexton Sand & _'
Gravel Corp. -

c@Xﬁ@ﬁ 1815.South Wolf Road
“ Hillside, lllinois 60162
Il ‘i . )

312-449-1250

CERTIFIED MAIL P 257 841 921

February 10, 1988

Mr. Monte Nienkirk :

Division of Land Pollution Control
Illinois Environmental Protectlon Agency
2200 Churchill Rd. '

Springfield, IL 62706

Dear Mr. Nienkirk-

In

response to 1111n01s EPA's request, Sexton has taken the

follow1ng actions:

1.

Sp11t samples of well water were taken at the Lucas
residence with IEPA and USEPA on Saturday, February 6,
1988.. Ms. Debbie Lucas was at home during the sampling.

Split samples were also taken with IEPA at the Lampeer,
T'lapa, and Holub homes.

Since Sexton was refused access, a sample was taken by-
IEPA only at the O'Connell and Stoll residences.

Samples were not taken at the other residences on HickorY'
Lane as no one was home to provide access and outside
faucets were either inoperative or could not be located.

A split sample was taken with IEPA at the Zygmunt
residence on the west side of the Tollway. '

~An air-strléper—carbcn'flltratiom unit has been ordered

from North American Aqua for the Lucas home and can be
delivered and installed by this weekend, February 13-14.-

Mr. Walter Lucas, the owner of the residence, has been

out of town during the sampling and has stated to Sexton
today that he would like to consider the situation before
giving permission to install the unit. In the interim,
the family will continue to use the bottled water for
drinking as they have done for some time.
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7. Those homes which were sampled and use ‘well. water for

drinking, Lampeer, T'lapa, Stoll and Holub, were told on

‘Saturday that Sexton will provide bottled water if
p031t1ve results are obtained for any sample.

8. Sexton samples were split and sent to two 1labs, Compu-
. Chem and Aqua Lab for processing on a RUSH ba51s.

- Sexton has taken these actions out of concern for.the health -

‘of the affected individuals. We are of the opinion that there
is no evidence at this point that the Sexton operated landfill
on 31lst Street 1is the source of the constituents detected.

However, we will do all that we can to alleviate health concerns

while cont1nu1ng our investigations and sampling to determine
the origin of any groundwater problems affecting the Hickory
Lane residents.

Sexton is, of course, ready to meet with IEPA at any time
and will continue to keep you informed by' phone of any new
' development of which we become aware. _

Very truly yours,

E;, \Kéﬁr\,a,jazL_/
Mary E. Drake
Staff Counsel ' :

'MED sct

cc: Arthur A. Daniels, President .
" Alfred E. Gallo, General Counsel
Donald Massero, Catholic Cemeteries
Archdiocese of Chicago
James Russell, Winston & Strawn '
Percy Angelo, Mayer, Brown & Platt





